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MR, JUSTICN FITCH DELIVERED THE OPINION OF PRE COURT. 
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Defendant in error brought suit against plaintiffs in 
SQ errer in the *micipal court for $2,000, alleged to be due hin 
\S upon a breach of « cupersedeas bona. The copy of the bond ate 
iN tached to the statement of claim recites that whereas, by a de- 
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aN eres entered in the Supericr Court in October, 1907, Thomas and 
, : Elizabeth Brown were ordered to pay “certain Judgments cf lay 
{ — and also sums of money found by said decree to be due", and aaid 
i) & Browns appealed to the Appellate Court, where the decree was af- 
: =. firmed and judgment rendered against them for costs, from which 
FetglR they svcd cut a srit of errer from the Supreme Court 
and the same was made a ‘supereedens, “iow, therefore, if said 
> Thomas Groen and Elizabeth Brown shall duly prosecute their said 
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‘writ of error with effect, and moreover, pay the amounts so de-~- 
ereed to be paid by them as aforesaid « » 2 in ease the said de- ' 
eres shell be affirmed in said Supreme Court, then the above obli- 
gation tc be yoid", etc. The plaintiff's verified statement of 

x " glaim alleges that the supreme Court affirmed the decree mentioned 
= gm the supersedeas bond in December, 1909; that the judgments 

‘” wentioned in the supersedeas bond and in the decree were two juds- 
R— ageinat Thomas Brown, one in favor of Nicholas J, Mann, for 


$799.50 and costa, from which $35 was remitted, and the other in 





favor of Jacob Huber for $2650 and costs, from which $25 was re- 
mitted; that Jacob Huber died and the Judgwent in his favor was 


assigned by the Sree EDC ReO ta. will and testament to 
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Wicholas J. Harm; that Thomas Brown iz entitled to a credit of 
$1200 upon said juigments "by reason of said amount having been 
included in s decree of forecicsure sale", but that defendants 
are entitled to no other credits thereon and that there is now 
due upon said judgments "the saws ef, to-wit: 42227", together with 
interest at five per cent. per armum from November 8, 1997, Plain- 
tiffs in error, who were the sureties on the supersedeas bond, were 
served with summons and entered their written appearance in the 
#unicipal Court and at the same time filed a written demand for a 
trial by jury. An affidavit of merits was elec filed, which, on 
motion, was atricken from the files. A second, third, fourth and 
fifth affidavit of merits were filed and each in succession waz 
stricken from the files. After the last of these affidavite was 
stricken a default was entered for want of an affidavit of merits, 
and thersupon the court, without calling « jury, entered «an order 
finding that “there is due to the plaintiff the sum of money shown 
in said affidavit of claim to be due", and assessing plaintiff's 
damages at the sum of $2000, and thereupon entered judgment upon 
the finding ageinet plaintiffe in error for that amount. 

After examining the several affidavits which were thus 
stricken from the files, we think there was no error in that 
respect in the action of the trial court. Ail of the affidavits 
are ambiguous and evasive. Plaintiffs in error evidently hed 
ample opportumity to specify by a proper affidevit of merits the 
"nature of their defense", but failed to do so, although it would 
appear from the briefs of their counss1 filed in this court that 
they may save had «2 meritorious defense to some part, if not ail, 
of the pieintiff's claim. For a failure to state the nature of 
such defense we think a default was properly entered against them. 
But the default of a defendant for failure to file s sufficient 
affidavit of merits does not admit the amount of pleintiffts danages. 
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Plaff v. Pacific Express Co,, 251 ill. 243, 247. ven after a 
default is entered for want of a plea or affidavit of merits, 

@ defendant has the right to cross-examine the plaintiff's wit- 
nesses as to the amount of damages sustained, to introduce evid- 
ence in his own behalf as te damages, to ask for instructions upon 
that question, and to preserve his righta for review by a bill 

of exceptions. Plaff v. Pacific Exprese Co. supra; Cairo & S.L.h. 
Go. vs Holbrook, 72 111. 419; American Hail Crder Co. v. Marah, 
116 Ill. App. 248. 

Section 30 of the Municipal Court Act provides thet ali 
casss of the first and fourth classes "shail be tried by the court 
without a jury unless the plaintiff, ut the time he commences his 
suit, or the defendant, at the time he enters his appearance, 
shall file with the clerk a demarxi in writing of « trial by jury, 
which demand, however, may be withdrawn by the party filing the 
same at any time before the trial". As above stated, the defend- 
ants filed with their appearance « written demand for a jury trisl, 
andi the recerd does not show that said demand was withdrawn at 
any time. After judgment, the defendants moved to vacate the 
judgment upon the ground “that the court erred in failure to sub- 
mit the isanea in thie cause to a jury". With this motion they 
filea@ an affidavit setting up in substance thet the plaintiff 
hed received from certain property belonging to Thomas Sroewn the 
gum of $4459.75 aa rent, and that said property wae foreclesed 
and sold for $4400, which sums agsregate more then the total amount 
due upon said judgments. ‘The motion to vacate was overruled, 
however, and upon this writ of error the principal error assigned 
is thet the court erred in failing to “submit the issues to e 
jury". 

Section 59 of the Practice Act provides that “upon de- 
fault + *« # either party may have the damages assessed by 2 jury". 
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In Pinkel v. Domestic Sewing Machine Co., @9 Ill. 277, the 
court said of this section of the statute: "These words are 
imperative and are not open te construction. The defendant is 
entitled by law to have his damages assessed by a jury. ‘Yhen he 
demanded it, it was error te deny it". There is no provision in 
the Municipal Court Act which, either in terms or in effect, is 
at all similar to Seotion 5¢ of the Practice Act, unless Section 
SO above quoted can be held te have an equivalent effect. 

Section 29 of the Zumicipal Court Act provides that the 
judges of that court shall have power to adépt "in addition te 
er in lisu cf the previsions herein sontained preacribing the 
practics in said Yunicipal Court, or of ary portion or portions 
of said provisions, such rules regulating the practice in said 
sourt as they may deem necessary or expedient for the proper ad- 
ministration cf justice therein: Provided, however, that no such 
rule or rules so adopted shall be inconsistent with those express- 
ly previded for by this Act". Im pursuance of this seation, the 
Sunicipsi Court has sdopted a number eof rules. Eule 14 provides 
that "in all cases of the first cless instituted in this court 
on and after April 1, 1919, the pleadings shall be the same as in 
eases of the fourth class", itmle 17 provides that "in first and 
fourth class cases for the recovery of money only the defendant 
shall file sn effidsvit sworm to by himself, his agent or attorney, 
stating that he verily believes the deferdant has a good defense 
to said suit upen the merits te the whole or a portion cf the 
plaintiff's demand, and specifying the nature cf such defense, 
whether by way of denial or by “ay of confession or avoidence in 
euch a warner as to reasonably inform ths plaintiff of the defense 
which will be interposed «t the trial. «2s # If the defendant 
fails te file an affidavit of merits such as is required by the 
rules of this sccurt, the plaintiff shell be entitled to default and 
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judgment upon the plaintiff's affidavit of claim on fils in said 
cause, Or upon such further evidence as the court may require. 

* ss Where the defendant files an appearance either with or 
without a demand for a jury trial, and fails to file with it 

at that time, or at such further time as the court may allow, 

an affidavit of merits, cr where the defendant's affidavit of 
merite is stricken from the files for insuffisiensy, the court 
may then and there enter Judgment as in ones of default for the 
plaintiff upon the plaintiff's affidavit of claim in said cause, 
or such further evidence as ths court =sy require". 

By Rule 23 of the “umicipal Court, the judges of that 
court formally adepted, by number, certain sections of the Prac- 
tice Act as applicable to proceedings in that court. cection 
59 oF the Practice Act was not among the sections s0 adopted, 
but in lieu thereof, Rule 17 ebeve quoted was adopted. The 
authority to adept such a rule is expressly given by Section 20 
of the Hunicipal court Act, provided ths rule se adopted is a 
rule "regulating the practios in said court", and provided the 
rule so adopted be not inconsistent with the provisions of the 
act itseif. ‘The oniy provision of the Ast with which Rule 17 
can be claimed to be in conflict is the provisicn in Section 50 
preserving to the parties the right of trial by jury, if demand- 
ead in apt time in writing. ‘The question then naturally arises: 
Is that pert of a judicial proceeding in which the damages are 
assessed, after default, in any proper sense, a “trial”? The 
words “trial” ard "jury trial" have been most frequertly con< 
strued in discussing the constitutional prevision that “the 
right ef trial by jury, as heretofore enjcyed, shall remain in- 
violate". in George v» the People, 187 111. 447, this provision 
was construed to mean "the right of trial by jury as it existed 
at common lew". Blackstone says that at common lax, upon default 
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of « defendant for want of a plea, an interlocutory judsment 

wae entered “that the plaintiff ought to recover his damages 
(indefinitely)" and that thereupen a writ of inquiry te assess 
damages was iseved. fhis writ was directed to the sheriff, and 
commanied him te summon a jury to assess damages. Im the ezecu}- 
tion of the writ the sheriff sat as judse ard tried before the 
jury summoned by him, the question “what demagea the plaintiff 
hath realiy sustained®". (Cooley's Blackstone Book III, p. 587.) 
The sase authority siso says thet “when damages are to be recover- 
ed, a jury mist be called in to assess them, unisss the defendant, 
te save charges, will confess the whole damages laid in the de- 
Claraticn". #r. Tidd, however, disagrees with this lest state- 
ment. in his work on Practice (Srd Kd., Yol. 1, pB. 870) that 
author, after describing at length the same common lew practice 
of assessing damages upon default as cutiined in Blackstone's 
Commentaries, adds the following explanation cr qualification: 
"in general a writ of inquiry is awarded; but thie is a mere in- 
quest of office to inform the conscience of the court, who, if 
they please, nay thonselves assess the danaces with the assent 
of the plaintiff, or direct them to bs assessed by the proper 
officer", in Vanlandingham v. Fellows, et al., 1 deam, 253, our 
Supreme Court repeated almost verbatim the qualification stated 
in Tidd's Prectice, and said that "from this view of the scomzen 
law, relative to writs of inquiry, it follows that it is not nese 
essary te executes the writ im Court, unless expreasly ao directed 
by the Court, nor in term tine, nor at the Court House. It, 

like other writs, may be executed at any place within the shor~ 
iff's bailivick". The Vanlandingham case, supra, was followed 

in this respect ss late as 1999, im Phoenix Insurance Oo. v. 
Hedrick, 178 Ill. 312, where it was said, {p.217}: “Assessment 
of damage is in no sense « trial. It is more in the nature of a 
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especial proceeding. Under the early common law in this State 
the sheriff was authorized te execute the «rit of inquiry any- 
where im the County, and the proceeding need not be in Court at 
all", 

in Ross v. Irving, i4 fll. 171, it was said: “Trial by 
jury is only required om issues of fact in civil and criminal 
Gases in courts of justics, which is not umderatood to embrace 
a more — — of damages, or value, made out of court". 

In Hopkins v. Ladd, 55 111. 178, an agtion of debt was 
brought on @ replovin bond. The defendant demurred te the declar- 
ation, ami on its being overruled, slected te stand by hie dee 
murrer.e Tho court gave judgment for the amount of the penalty 
of the bond, and proceeded to assess the damages without a jury 
ever the objection of defendant, whe dewanded a trial by jury. 
0m appeal, the defendant contended that under the Prastics Act 
then in force, whish contained a previsicon similar te that in 
Section i9 ef the present Practice Ast, he was entitled to a jury 
trial upon the aesessment of damagea, notwithstanding bis default. 
it appeared, however, that by a special act of the legislatures 
applicable to ths particular court im which the cage was tried, 
that court was suthoriged to assess darwages without a jury in 
all cases of default; and the court held that the special act 
controlled instead of the general Practice Act. The court said: 
“This is a mere matter of practice, none will deny, and being a0, 
the assessment of damages could be made by the court without a 
jury. The ides that a party has a constitutional right to have e 
trial by jury is not controverted. ers wag no trial, in any 
pense of that term. ‘The defendant has declined putting his case 
om trial by abiding the judgsent on the demurrer. The inquiry 
afterwards involved no consideration cf any right of the defend- 
ant. His position was fixed by the judgment on the demurrer; no 


-% 





















— > 
— 
es Fee 3 Ps 


wt * * es, 


—— ee ee 


CES =” — CMC 
, — 


ed fatar® ——————— 
caat⸗aae bow Livte at ao⸗a to eousel mo 
sesso 03 bootunokm Zon ut dolds yeossust, Ye efus 
— th dup shat gaiinr:% —⏑ —⏑— 
"gov deb te S9bFGR me 4281 WSL OF gbbad ov Pe: 
wiech of3 oo beruse gnetesteb ef? .bnod atveiger 2 ap | 
=ob att yd inate of hosoete Wetimeve gated abt a0 dew 
Wianog oct ko seurome fd zy? sroagiat, oveg, wae 
. Et 6 aUoHidIW eegomnh OG sunens Of BokeneonE Ans | 
t eet W Lolsd o Lebgared ocx ytusbnoteb to 20 aol lao a 
$or eotdenr! ott tohn Satis bebrednoe —— 74 
at durl$ od afinte woletvorg o besttasnoo ote oor? ne 
UHL w of Delstine saw oc .s0a eodsonrt — 
—— gatbraseds twdos — ee 
voumelalges ed Yo tos katoogs a ys dad ytereced 4 
eiet con cans wit talte at soo tkeettieg wt Be o 
— 


fon lalooqe eds gadt bie ‘sraroo ots Bru tt iusteb we 
bd 


» 


* 








thine Pwroo otf .s0A ootaoa⁊⁊ Lesesteg oi Yo bootent elie 
e068 guled bas ,yred Litw-enon .eoltos:rq to 10d tac: ores B ee 
S@ suotsix sxwoe ond ye obactec biseo segensb 10 

@ ovad of fini Lancliudizemee 3 A42 & saa ant ofr 


yee ah. lows 93 2ee ore ¥ .bedsevotinos Jom si ys 


oma etd antes uq Bonticeh eat Suebeoted edt sted & 


moat 
Ps 

° 
wan ee 


—— — — 


—— a⁊ ws V solsevebiance dar boviowst 
ore ε et ed Dent eae nol tein Sit oe 


‘ 


2 a — 1J J 


9— 
—— 


Ge 


issue of fact vas prosented". 

Under these decisions of our Supreme Court, it must 
be held that whether tho damages shall be asseesed by the 
court, or by a jury, after a default has been entered for 
want of a plea or affidavit of morits, is a matter of prac- 
tice only; that im either case, there ia no "trial" in the 
sense in which those words are used in Section 30 of the “wmi- 
cipal Court Act; that therefore the filing of «a written de- 
mand for a jury trial as provided in that section, does net re- 
quire that court to call a jury to assess demagos after default 
where it has adopted a rule to the contrary; and that tne court 
aid not err in following ite own rule of practice in this res- 
pect instead of Section 59 of the Practice Act. 

The Judement of the Humicipal Gourt will be affirmed. 


APFIREEDs 


ER. JUSTICE GRIDLEY diasenting:s Under the facts of 
this cass, I am of the opinion thet the plaintiffs in error 
were entitied to have the damages assessed by a jury, and 
that the judgment should be reversed ard the cause remanded. 


er ae 


| 








— 














—— —— 
ond yd bonuouse od Mists togarsd | — die 
wot hevedae seed sad Siuctoh s xeste gout # yd a 
Saas ame ema 
csi tne at 
=beitt cite 0 Ot culteen at tow — } 
cob mdiiew 2% yotht eds owresedy idee” 
— i 
Stosted tests copecud sedean oF yet « Eta © 
Smee et tard bas tenis ots 00 Shit & Heli dl 
nies ast at coldeong 10 ofire ms ast grtvortel At 
* —B0000 
oh 





DiRT A aed ch te SS 


to Kéoet otf sob ee 
— — —— past 

han pemt 2 yf Soencnes toyaned ond ovad of bef. 
—— —— = csv: 


* Cm aetsets 
. — aS 
~  sptilew, ob A 8 


—— 


a m, 1913, No. Pp , 
ween Tso? = 19212 J — 
QA — AOU RANAYU, 





a te ee 
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P Defendant’ in Error, 
ERROR TO MUNICIPAT. COUR? 


OF CHICAGO, 
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JOSEPH BIEL, 
Plaintiff in Brror, ‘ 
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y) 1 Cruner 
YR. PRESIDING JUSTICE BAKER 
~ DELIVERED THE OPINION "I ak 7 1: A. 2 
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The bill ef exceptions has J a from the 
record in this case. Two of the three assignments of error 
relate to matters shown only by the bill of exceptions, and in 
the absence of such a bill cannot be considered. The other 
assignment, that the Court erred in overruling the metion in 
arrest of judgment, is not argued in the brief for plaintiff 
in error and is therefore waived, 

The judement is affirmed. 

APPIRUED. 
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‘ THE PEOPLE OF THE STATE r 18 2 1 A 3 
OF ILLINOIS, ) ® a 
Defendant in Errer, ) 
) ERROR TO MUNICIPAL COURT 
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CHARLIE YOUNG ) p 
Plaintiff in Error. } Maclay Hour, Cry ae def * 
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YR, JUSTICE BROWN DELIVERED THE OPINION OF THE COURT, 


OF CHICAGO. 


The plaintiff in errer, Tharlie Young, was convicted 
by a jury in the Municipal Court ef Chicago of the offense 
charged in an information filed against him in said Court, 
under the Act in relation to Pandering approved June 1, 1905, 
ae amended by an Act approved Tune 12, 1909. The information 
alleged that he wilfully and wrongfully procured one Nellie 
DeRitus, a female person, to become an inmate of a house of 
prostitution then and there located at Wo, 608 Federal street 
in the city ef Chicago, Cook County, Illinois; 

Also that by fraud and artifice he procured the said 
DeRitus te become an inmate of said house of i11 fame; 

Algo that he then and there procured the said DeRitus 
to enter a place where prestitution is encouraged and allowed 
within this State, to-wit, said house at number 608 Federal 
atreet; 

Alao that he precured the said DeRitus to come into 
q the State for the purpose of prostitution from the State of 
=~ Vichigan sand practice prostitution at said house. 

Motion te arrest judgement was overruled and Young 
was sentenced to confinement in the Nouse of Correction for six 
months and to pay a fine of 2500. This writ of errer was sued 
eut to reverse the judgment, on the ¢round that the information 


S does net set forth an offense. 
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The argument of counsel is that the procurement to 
become an inmate of a house of prostitution, in order to be a 
statutory offense, must be accompanied by promises, threats, 
violence, or by seme device cr scheme or by fraud er artifice 
or by duresea of person or gcods or by abuse of some position 
ef confidence or authority, 

Careful analysis of the statute dees not bear this 
out. Omitting alternative clauses, the atatute in queation 
reads: 

"Any persen who shall precure a female inmate for a 
house of prostitution =m x or shall preeure a place as 
inmate in ao house of prostitution for a female person ® x 
shall be guilty of pandering." 

We think that under thie provision of the statute, 
the information is sufficient in alleging that the defendant 
procured the said DeRitus to become an inmate of a house of 
prostitution. If, however, there is sufficient difference 
between the allegation that one has presured a females inmate 
for a houre of prostitution or a place as inmate in a house 
of prostitution for a female person, and an allegution that one 
has procured a female person to become an inmate of a house of 
prestitution + to render this information bad on a motion to 
quash, which we doubt, we do not think it cam be taken advantage 
of on & motion for arrest of judement. 

There can be no question that the defeniant knew with 
reasonable certainty with what effense under the statute he 
was charged by the terms of the information, He chose not to 
question its sufficiency, but pleaded net guilty te it. 

But even if this were not so, the information is suf} 
ficient under an alternative clause in the statute, It ia a 
provision of the statute "that x x = any person whe shall by 


fraud or artifice x =m proeure any femele person to become 
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an inmate of a house of i111 fame x x x shall be guilty of 
pandering." 

In the information it is charged that defendant by 
fraud and artifice procured Nellie DeRitus, o female person, 
to become an inmate of a house of 111 fame. 

Counsel argue that when the statute creating an of- 
fense uses gencric terms, the pleader must set up facts 20 

that the court can see that the defeniant committed an offense, 
and that the statement that the defendant committed an offense 
by fraud and artifice is merely a legal conclusion of the 
Pleader and charges no crime, With this we do not agree, The 
informant was not obliged to plead avidence, We followed the 
words of the statute, If, hewever, by virtue of their ceneral 
character the defendant wished for further enlichtenment as 

to what he was charged with, he should have asked for a bill 
of particulars, 

The evidence is not preserved in the record, and we 
must presume that it was sufficient to justify the allegations, 

The judgement of the Yunicipal Court of Chicage is 
affirmed, 

AYFIRMED. 
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THE PEOPLE OF THE STATE OF ) 
ILLINOIS, ) 
Defendant in Error, 
ERROR TO MUNICIPAL COURT 

) 
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Y 
YR. JUSTICE SMITH DELIVERED THE OPINTON OF THE COURT. 


1821.4. 4 


The plaintiff in error was prosecuted on an informa- 


I 


tion charging him with an aesavult with a dendly weapon with in- 
tent to inflict upon Blsie Gearlet a bodily injury, without 
provocation and “showing an abandoned and malignant heart in the 
said Wichael Scarlet." On a trial before the court, without a 
jury, he was found suilty and sentenced to thirty days in the 
Heuce of Correction “at labor" and to pay a fine of cone hundred 
dollars and the coats, etc. 

The counsel for plaintiff in error contend that penal 
statutes being strictly construed, the sentence of the Court 
that the plaintiff be confined in the House of Correction "at 
laber"” is unauthorized as inflicting 4 "punishment not contem- 
plated by the criminal code, i. @. confinement ‘at labor'." 

The punishment provided by the statute, Section 25, 
Chapter 38, Hurd's Rev. Stat. 1911, for said offense is "a fine 
*not exceeding $1000 nor less than $25 or imprisonment in the 
"county jail for a period not exceoding one year, or both, in 
“the discretion of the court." Sec. 448 is in part as follows: 

“Any person convicted, in 4 court of this ftate having 
“jurisdiction, of any crime or misdemeanor, the punishment of 


‘which is confinement in the county jail, may be sentenced by the 
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“court in which such conviction is had, to labor for the bene— 
"fit of the county, during the term of such imprisonment, in 

“the workhouse, house of correction, or other place provided 

"for that purpose by the county or city authorities." It also 
appears by the said judgment that an agreement under Sections 8 
and 9 of Chapter 67 of said statutes exists between the County 

ef Cook and the City ef Chicago providing for the custody of such 
persons as may be committed te the said house of correction. 


The judgment is affirmed. 
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AFFIRMEB, 
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ABE E, FRIEDMAN, 
Defendant in Error, 
Error to 
“tal Superior Court, 


Cook County. 
JOSEPH SHUFLITOWSKI, 
Plaintiff in Error. 


1 8 Pa I.A. 5 


MR. PRESIDING JUSTICE McSURELY 
DELIVERED TEE OPINION OF THE COURT. 

This is a writ of error to review a judgment for $500 
obtained by Friedman against Shuflitowski in an action for per- 
sonal injuries claimed to have been sustained by Friedman by 
reason of an alleged aesault upon him by Shuflitoweki, hereinafter 
called defendant. 

Ae the judgment must be reversed and the cause remanded 
for a new trial, it is not neceasary to enter into any extended 
statement of the facts involved. Defendant was engaged in busi- 
ness on 12th street, in Chicago, and upon the day in question en- 
tered into a controversy with the plaintiff over the use of a tele- 
phone in the defendant's place of business. There was a sharp con- 
flict in the testimony as to which of the two was the aggressor, 
and as to the conduct of each party. Among other things it was 
Claimed by the plaintiff, Friedman, and his witnesses that the de- 
flendant slapped and struck the plaintiff and finally kicked him 
on the right side of the groin, from which a hernia developed. 

The chief item of injury claimed is this hernia, 

Defendant denies that he did more than catch hold of the 
young man's hand, and particularly denies that he kicked the plain- 
tiff. 

In this condition of the testimony plaintiff asked a doc- 
tor, testifying on his behalf ae an expert medical witness, a hypo- 


thetical question containing the supposition that the defendant 
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had kicked the plaintiff in the groin, with resulting injuries 
as testified to by plaintiff, and concluded the question as 
follows: “Have you an opinion whether or not the condition 

you found on your examination of the plaintiff resulted from 
such a kick?" This question was objected to on the ground that 
whether or not the injury complained of was produced by a kick 
was for the jury to determine and not for the witness to testi- 
fy to, but the objection was overruled and the witness was per- 
mitted to say "that it could have resulted from an injury such 
as you have described." 

The overruling of an objection to such a question has 
been repeatedly held to be reversible error. I. G. Re R. Co. v. 
Smith, 208 Ill. 608. In City of Chicago v. Didier, 227 I11. 571, 
the rule is stated to be: "Where there is a conflict in the evi- 
dence as to whether the plaintiff was injured in the manner claim- 
ed, it is not competent for witnesses to give their opinions on 
that subject." 

In the case at bar the question as to whether or not 
defendant had kicked plaintiff was sharply disputed, and there- 
fore the question put to the medical witness was clearly improper 
as invading the province of the jury. 

We are also inclined to hold that the criticisms of some 
of the instructions given by the court are well taken. The first 
instruction given at the request of plaintiff, which requires that 
the jury "must be satisfied from all the evidence” that the as- 
eault by the defendant was done in necessary self defense, etc., 
is erroneous. The jury are not required in a civil case to be 
"satisfied" from all the evidence, Kelley v. Malhoit, 115 Ili. 
App. 23; Graves v. Colwell, 90 Ill. 613. The inetruction was 
further erroneous in requiring defendant to establish that the 
act of self defense was necessary, instead of requiring him to show 


that such act reasonably appeared to be necessary. Paxton v. 
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Boyer, 67 Ill. 132. 

The second instruction is open to the criticism that 
it instructed the jury to award exemplary damages if malice had 
been shown, without conditioning this upon defendant's being 
found guilty. Anderson v. Moore, 108 Ill. App. 106. 

For the reasons above indicated the judgment will be 


reversed and the cause remanded. 


REVERSED AND REMANDED. 
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Betoker Term, 1911, No. 


157 = 17686. 


LEOPOLD BRODOWICZ, 
Appellee, APPEAL FROM 
vs. CIRCUIT COURT 
DOMINIK GIACZAS, ) COOK COUNTY. 
Appellant, ) 


\ 182 Tea 10 


MR. PRESIDING JUSTICE McSURELY 
DELIVERED THE OPINION OF THE COURT. 


This is an appeal from an order of the trial court deny- 
ing a motion to vacate a judgment. In October, Leopold Brodowicoz, 
hereinafter called plaintiff, filed a prascipe in the Circuit 
Court of Cook County, returnable to the December term, 1910, and 
the defendant was served with summons November 1, 1910. In Decem- 
ber the plaintiff filed his declaration, with an affidavit showing 
the nature of his demand and the amount due. On January ll, 1911, 
the defendant filed his general appearance, and with it a document 
which in the abstract before us is described as an affidavit of 
merits, without giving us any information as to its contents. 

On February llth, which would be within the January term 
of the Circuit Court, without notice to the defendant, the plain- 
tiff, by his attorneys, came into court and asked for a judgment 
on the ground that the affidavit of merits filed by the defendant 
was insufficient under the statute. The court so held and entered 
judgment against the defendant. On March 21, 1911, which was dur- 
ing a term of court following the term at which the judgment was 
F entered, the defendant's attorney filed an affidavit stating that 
he had received no notice of the motion of February 11th, and filed 
a motion to ast aside and vacate the judgment heretofore entered, 
on the ground that under the rules of the Circuit Court the court 
had no power to strike said affidavit of merits from the files 


and to enter judgment by default against the defendant. After 










; ca ton en ro ns a 
Botwobort bode. etedos00 rl «Scam but 2 odavay ot sot ac 

_ thse ens nt eqtowe1q * bell? taatatq battec * 6: 

baa <OLer rte 3 rodmeoed odd oF old grt et J —— 
Aoood Nert of ———— Srrommse ad tw bovres ean 8 a 
gatwore aivabiTte ne Atte sot sana Loob w hit boLet nten 
eff@I .f1 errant nO end grou ont ove brewed aid 708 on 
daemsoob # te d3tw bres eons wegae — atet betty — be: 
to divebit% aa 36 Bedizoeed el eo enoted tosnteds ety ay 
sadsodnos ett of es rotéamiotal yor ay aaivig sorts 

mre t Ura G end bch bw od bilsow dotw d⸗ ersiradon * 


-tlela oft ,tnabmeteb odd of cotton tuodtinw ysmod ‘stuod ¢ 
















deseary busi, & 7 bedas Snw Inwoo ofal omno xotro⸗a⸗ cf 
Snabaeteh oft yd beLlt esicom ‘to tivebltta ea⸗ sarit rewong @ 
bertesne hits bled oe woo em? .esviatea eit “ebay notoꝛ rtd 
tub anw coldw .ffeL .f2 dow 1 etnebreteb ects santans ¢ em 
66w smoruhul edt cotdw ga miet edg grtwolfot Nuoso 
sass wittesa tivabirts as belLit yertosis a trebaeteb enerd A : 
bettt Mee .Asit ——— — to moltom ocd⸗ to cotton om sovtooertsbed ad 
sbettetre oxo iosorect Saomghut etd oaoav baa ebtas tea of motsom # 
—— * diss 00 tivotto ecft to o o. acl⸗ roden⸗ pro bowers ott mo 
aef{lt ads mort adivom to stvablrta bisa oxtase od 2950 on Sad 


BBP 
atesTA Brabois arts fontage ‘tfusted vd nem hut rede Bh Be 


ny * 


—— 
a aie eta nates 


22 


hearing, the court denied the defendant's said motion to set aside 
and vacate the judgment, from which ruling by the court the defend- 
ant, by his counsel, prayed an appeal, which is now before us. 

Counsel for appellant have argued as if this were a writ 
of error to review the entire record, including the propriety of 
the judgment; but this arises from a misapprehension of the situa- 
tion. The only matter for our consideration at present is the 
ruling of the trial court denying the motion to vacate, 

The grounds for said motion were, in substarce, that the 
court was not informed as to Rule 45 of the Circuit Court, which 
provides that no motion will be heard or order made without notice 
to the opposite party, when the appearance of such party has been 
entered, and that no such notice having veen served on the defend- 
ant, although his appearance was on file, the court wrongfully and 
in violation of such rule entered a judgment. 

The question before us, therefore, is, had the trial 
court the right to vacate a judgment after the term at which it 
had been entered had passed, because the court had entered the 
judgment in ignorance of said Rule 15 of the Circuit Court of 
Cook County? 

This court had occasion recently to consider this identi- 
cal question in Cramer v. Illinois Commercial Men's Association, 
No. 17499. We there held that an error of this kind is an error 
of law and not an error of fact, and that therefore the court had 
no power to set aside a judgment after term. The reasoning and 
cases supporting this conclusion may be found in the opinion filed 
in that case. 

From this it follows that if the court had no power to 
correct an error of law after the term had expired in which the 
error was committed, and the error in this case being an error of 
law, the ruling of the trial court denying the motion to vacate 


the judgment was correct, and it will be affirmed. 
AFFIRMED. 
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CORNELIUS WIERSEMA, 


Defendant in Error, ERROR TO 


va. MUNICIPAL COURT 


| ) 
LOCKWOOD & STRICKLAND COe, } OF CHICAGO. 


@ corporation, 
: Plaintiff in Error. Q 
LS24.4. tet 


MRe PRESIDING JUSTICE MoSURELY 
DELIVERED THE OPINICN OF THE COURT. 


Cornelius “iersema, hereinafter called plaintiff, re- 
covered a judgment for $500 as damages for personal injuries re- 
ceived by him while in the employ of the Lockwood & Strickland Cos, 
a@ corporation, the defendant, and wo are asked to reverse this 
judgment. 

The defendant owns and operates a factory in which are 
many woed-working machines. At the time of the accident the 
plaintiff was engaged in carrying boards to a man operating a 
planer. in front of the planer are two revolving shafts, each 
about four or five fost long, about 16 inches above the floor, 
and also about 15 inches apart. On the ends of the ahafts are 
pulleys from which belts run to the planer. Setween these shafts 
was a wooden horse about three feet long art 3 1/2 feet high. on 
top of thic horse was a wooden roller, across which long boards 
were pushed inte the planer. However, when short boards were 
being planed, as they would not reach from the planer to this 
roller, the operator would stand between it and the planer and 


’ would receive the short boards from the helper, who would hand 


them to him across the roller. At the time of the accident the 
plaintiff was one ef these helpers and was ergaged in carrying 
short boards to the operator, On one of these trips he carried 
his bundle of boards up to the roller, ami testifies that there- 
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upon he handed it over the roller and shafting to the operator, 
and that to do this he had to bend over the shafting and roller. 
Apparently after the operator had recsived the bundle of boarda, 
and ae the plaintiff was turning to leave, his right trouser 
leg was Caught by something scomnected with the shaft or pulley, 
and he was thrown dom, Hie statement of the accident ia that 
"there was something that caught me like one of them shafts and 
it wes a screw or something like that that caught me behind and 
throwed me down om the second shaft.” He also saya that the 
right legs of his trousers and overalls were torm. There was 
testimony on behalf of the defendant that plaintiff had stepped 
upon one of the hangers which supported the shafta from the 
floor, and then feil over. 

The jury returned cpecial findings to the effect that 
the plaintiff did not kmow at and before the time of the acci~ 
dent that the pulleys or shafts of the machine in question were 
mot guarded; alse that he was in the exercise of ordinary cre 
for his own safety at and imediately before the time of the ac- 
cident, and alse that the risk ef being injured while doing the 
work which he was doing at the time of the accident was not so 
imminent that a man of ordinary prudence would not have inourred 
the rizk or hazard of doing such work, 

the deferdant did not in ite motion for a new trial, or 
otherwiso, move that these special findings be se: aside, and 
there is no assignment of error in that regard. Therefore the 
deferdant is boumd by the same. City of Aurora v. Kockabpand, 
149 Ill. 39093 Penns Coal Co, v. Kelly, 154 Ill, 9; mmpire 
Machinery Go. v. Brady, 164 Ill. 88; Voigt v. Anglo-American 
Prove COs, 194 Ll]. Apps 4233 Pe Cs Ge & Ste Le Rye GOe Ve 
Bovard, 121 Ill. App. 49; Tato ve MGs Pace Rye COs, 197 Tlle App. 
106, These special findings of the jury settled the questions 
touching the sonduct of the plaintiff, 














4 ‘say raf 
7+ 2 
o PRORL — 


·2 


⁊oe oTHETO cid of ymbrRadn tee elton et ove ot Debra ‘ed. a 
motion tna sattretn edt eve tree os bid leben ub 00eui 
eehsaod To eldrud ect? Bovteoot bart tosereqo vas ww9%s 
soaword fitatr att ,eveol of cuutrmud cow Yittntely ¢ 
exeiity “to Pade ect ty betoemmen: nadettemen Ms artgan 
foflt wt Snebioos eff Yo taemdesa elt mob mont es 
fe Deticied om Sriniep Salt said otf arhiiforse 10 wor08 
ene tert ayer onia sii —— —— 
saw ovostl sto crew elioweve ane eqauoys sid To. 
Hoqqete bad Ytsntalq dest? puabweb odd Ye Marie’ ao 
a Sete ——— ae Pee 
even: Saar aon 
tu aerꝛo edt of epatintt Latoegs dorus⸗i yal « 
inom odd to omtd ond etoted dew da voml som BLD rts 
view sotinoup mt ectdoan ott 20 o/tade To syeLing ef? ta 
eran grantire Yo eatorexe edt at anw ont fads cule t 
~om of? to oats erff evo'ted yletathemt bra sa wetse Awe 
act yalod elie — eee tele ont? tens conte ore 
on 20% dev Smebtovs ad 30 ontd eit ta gulod wow One 
Bertisoss 2 vad ton bivew eomehirrg Yietine 20 mam # todd 6 
tow dove gmteb to Premed 10 3 seein 
~ ,tatt? wer » wt colton ast ml tom Dib srabrweb ext 
bua .ohten Yea od agatial? Letosqe ever? tat? evor pore 
ont oroteronY sitage sot? nf tore to dieammtevs on ate . 
ehreeds!o0n sv stows ‘to vo⁊d some elt ys Kemet ob | 
oitges 70 .fil 801 ,yfied .¥ .0D Laod sanmed reer 1 die 
amotrent~otyns .v Bato pA ELT par yybent sw soo ‘rrenhiteait * 
oF 00D +A ol e380 w oO OO 6T «28SD LQGA o£EI sor 008 wot 
oOGA gAEL WEE 00 wet .0nt WOH oY oder YOR aqqA .tfT 188g avon 
ataiieoup of So ftten yret. off to agettnlt Eatooge coved . 
Mtaataa ort Yo fewbroo edd gabdoves 


















ea” 


& 
<a 
23 Lae 


‘2 wy, 
a 


ra Ye 


aSe 


There is a sharp controversy as to the negligence of 
the deferdant, and we are free to confess that whether or not 
plaintiff's trousers were caught by a set screw or cther pro- 
jection from the shaft or pulley io nct entirely clear, 

In addition to the allegation that said pulleye and 
shafts had bolts projecting therefrom, plaintiff alco alleged 
that these shafts, belts and pulleys were unprotected, in vio- 
lation of the eity ordinence, In support of this allegation 
the city crdinance was introduced in evidence, end ia as fol- 
lows: 

"674, Gafety of Employes, Provision for: 
Wise ere — 
gearing, elevators and every other portion of machinery 
those enployes therein, while in tho discharge of thelr 
@uties, shall be as fur as possible so covered or guard- 
ed as to make them reasonably safe and to prevent injury 
to such employes." 

Defendant's counsel asserts that this ordinance is 
invalid for the reason, as claimed, that the City of Chicago 
had no power to pass it. We sre referred to no decisions on 
this point. We are of the opinion, however, that the power to 
pass such an ordinance is within the inherent police powers 
delegated to a mmicipality. “The safety of life, limb, and 
property being one of the prime objects of municipal incorpo- 
ration, all appropriate regulations tending to promote this 
object are within the police power delegated to a mmicipality.* 
28 Cy¢. 705, No question is raised as to the reasonableness 
of the ordinance, and we must held it tc be a walid exercise of 
the police power of the municipality. 

We have some doubt as to whether or not the question 
of the validity of this ordinance is properly before ua. 
"If appellant desired to raise the question of the validity of 
the ordinance on the ground that it was in violation either of 
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42 
a statute or the constitution, he should have embodied that 
question in a written proposition to be hel@ as the law and 
preserved an exception to the rulirg." ‘The People v. Harrison 
2235 Ill. 540 (545), 

The contention that even if the ordinance was walid, 
the plaintiff, lmowing of the conditions surrounmiing the place, 
therefore assumed the risk, is anawered completely by the case 
of Streeter v. Western Wheeled Soraper Co., 254 111. 244, which 
was followed in O'Donnell v. Riter-Gonley “fg. Go., 172 Ill. App. 
601. In these cases it is held that an employe dees not by work- 
ing on an unguarded machine, with knowledge that it is unguarded, 
ageume the risk of injury from the master's failure to comply with 
an ordinance or statute requiring such machine to be suitably 
guarded. 

It is argued thet the plaintiff tried the case on the 
theory of a specific negligent order, and that the court inetruc- 
ted the jury on this theory. We do not so understand it. ‘The 
plaintiff's statement of claim is not based on any such theory, 
ard the jury was instructed that the plaintiff could not recover 
unless the negligence charged therein was proved. 

fhe instructions complained of undertook to instruct as 
te the duty of the master to furnish a reasonably safe place to 
work, and as te the assumption of risk the references to the ore 
ders of the foreman are serely incidental. Taken asa a whele, we 
do not find reversible error in the instructions. 

Por the reasons above indicated the judgment will be 
affirmed, 

APPIRMED. 
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October Term, 1911, No. 


245 - 17779. 


JOSEPH PEOGHIA, 
leo, 


APPEAL FROM 





VO. 


INTERMATIONAL HARVESTER COM} 
PANY, &@ corporation, 
Appellant. 


SUPERIOR COURT 


I>". 





ay, 1, ,00OK COUNTY. 


' ey is i LA, - onan Unn 


Mh PRESIDING JUSTICE WeSURED 89 FA 19 


" DELIVERED THE OPINION OF THE COURT, 


This is an appeal from a judgment against the Interna~ 
tional Harvester Company, hereinafter called defendant, in a 
suit brought by Joseph Pecchia, hereinafter called plaintiff, to 
recovor damages for personal injuries received by him while in 
the employ of the defendant. He was injured by having his left 
hand and arm caught between a belt and a revolving shaft or pulley, 
The regular omployment of the plaintiff wae exe an operator 
on a grinding machine in « large room filled with machinery. ‘These 
machines were run by power tranemitted from a large main shaft. 
These moving machines, shafts, pulleys and belte were in plain sight. 
Plaintiff had worked for five years in thie room and at the game 
machine, Upon the morning of the accident in question, when the 
machine was first started, the belt from the min shaft and pulley 
running to the machine broke. ‘this belt ran from a pulley on the 
- main shaft opposite the machine, and was about twenty feet long 
"doubled up", six inohes wide, ani a quarter of an inch thick. 
Plaintiff eays he informed the foreman that the belt was 
broken and asked that a man be sent to fix it, but was ordered to 
go back and fix the belt himself; that he told the foreman he did 
not know how to fix it, and the foreman then said, "if you don't 
know how to fix it co home"; that the foreman then handed the plain- 
tiff a rope ard said “here, fix that belt", at the sare time shewing 






















@r AIS 
; TSOGD hE YO RONWTS Ave ceasORNRN 
narrtoa on gontage smembut © som Lovqga am ab unt 

@ at «inabavteb DoLian rosteatowd yyuqmeD —E 
Qt Misatola boLte0 ves tentewd <atsioves dyweot yt I 
at ofttn mid yd borteoot ostwtat Lanooreq Tot — 
Stok eld gnivad ys Somat caw of strane ede to ge 
evotiut io #arle yahvEoves « has shed » meouted sitquao wis 
otoreqe 0 0 caw WEutelG odd TO Meeokue salugeT oat 
eee? . .yteriionn ddtw befft moos one! « ab entdonm gut 
ade mtun ogtat 8 sow begyinennns twee YS mrt oneH | 
edigte ately at oxox osfeg brs ↄxotaa .oenea. ,vontrioan 3 ' 
ones ort $0 has moot afdd nt eracy evtt 10? bettow bed | 
ed wert ynotsaeup nt snebtooa e3 Yo grbrom orf mequ 
woLlug fas Made mtam of? mov? sled ois yboduate sort caw’ 
edd me yollug » mort set Sod oid? sostord onion od 69 | 
— saat gested pe 
wfotiid vient me Yo aedtoUp 2 baa yoblw seiont xto .*@l b 
asm tied ecty tec? minoto? oct? DoertoImt of vyss Yhdatalt 
OF beteiio caw fud dt alt oF Srwe ed nowt # Sect deten bite | | 
bLh orf mec? ert? HLos of Sarit +Rloamtet Sled orf xt? bus Yoad Me 
f'nob ioe ER” |bkee ao? memowo? ond bao qdf alt of wort woud: a 
entolg etd bebradt aot? canenot otf terit (Mono 09 $8 ait of weet Wore: 
potowuto owls ne — 
ead oe 


9J 


% 


» ss 


yarn 


— 


sag 






wm awe 


the plaintiff how to tie the rope around the broken ends of the 
belt. The plaintiff raised a ladder and lesned it against the 
rumning shaft, tied the rope around the belt while standing on 

the floor, and then climbed the ladder, taking the rope and belt 
with him. Arriving at the top of the ladder and standinc some 
sixteen feet from the floor, he tivd the free end of the rope to 
the top of the ladder to support the weight of the belt aa it was 
suspended across the apace betwoon the main shaft and the sounter~ 
aheft «et the machine. He placed one end over the main shaft and 
the other end under the shaft, bringing the two ends together be- 
tween his body and the shaft. He then proceeded to fasten the 
two ends together by inserting the hooke used for that purpose, 
and when he had gotten four of the hooks in, the rope suddenly 
broke at a point midway betwoon whore 1t wae tied to the ladder 
and where it was tied around the belt; that thie allowed the belt 
to fall dow ageinst the shaft, dragging his hand, which was in- 
side the belt, with it; that the belt then wrapped and twieted 
around the shaft, taking his arm with it. 

We have reached the con¢lusion that the plaintiff, in 
uniertaking to repair and replace the broker belt, assumed the 
risk of the injury from such work. It makes no difference that 
he was ordered from his regular employment into the more dangerous 
worke Use Re Ile & Pe Rye GCOg Ve Kinnare, 190 Ill. 93 Coneolidated 
Goal Co, of St. Louls v. Haermi, 146 I11. 814; Republic Iron & 
Steel Co, ve Lee, 227 [1l. 248, If plaintiff knew the danger of 
Placing belts on revelving shafts or pulleya, or from his experi- 
ence or by the exercise of his senses should have known, he will 
be held to have asaumed the risk. tie had worked at thie machine 
for five yoarsa, The rapidly turning shafts, pulleys anid belts 
were all arcumd him, and he had repeatedly repaired and replaced 
broken belts and pulleys. ‘The dangere were apparent and under- 
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ateod by him, Neither did the forenan's statement that the plain- 
tiff should "fix the belt or go home” relieve him of the aseumption 
of the risk of such dangers, Sressed Steel Car Go. v. Herath, 207 
Ill. S76. 

“che true rule im this regard is, that the servant as- 
a pa 
Se ment tas ce 
heve asgumed the risks and te have waived all claims inet 
the master for derages in conse of personal vinjury rast tine 
— ant This — Harvesting Machine Co. v. 

in thic view of the oase, it was orror fer the court to 
give the third instruetion at the request ef the plaintifr, te the 
effect that it wan a question of fact to be determined by the jury 
"whether or not the plaintiff aseumed the risk." kven aos an in- 
struction upon the assumption of risk it ie misleading, as not 
teushing upon the plaintiff's kmeowledge of the dangers, and it does 
not convey any idea to the jury as to what ie meant by the sasump<- 
tion of riek. The jury could well have concluded that it was ime 
wnaterial whether or not the plaintiff wae familiar with the dangers 
amit risks, 

We aleo think that the defendant was entitied te have the 
jury instructed as it requested, to the effect that where s servant 
is orderdd by his maater to engage temporarily in some other work 
more hazardous than bia regular work, the servant saaumes the risk 
of injury from the more hazarious employrwnt if the oxtra hazerd and 
Ganger ere open and obvieus ari may be observed and known by him in 
the exercise of ordinary care ari prudence. 

The only negligence of the defendant, if thers was any, 
was in furnishing the plaintiff with a rope of insufficient strength 
for the purpose of repairing the belt. Upon thie point there was a 
sharp conflict in the evidenos, The foreman denies that he gave 


plaintiff any rope. ‘there iso also the evidence of witnesses that 


the accident occurred after the belt had been repaired, and that 


hb 





















emiaiq oct Jans Jnomestateo a! ageewl od) bib teds het 


moktqmuses ot Yo mid evetion “em og to ted ers xtt* Bhar 
"0a ,idaNeH .v «0D 400 nets beanes) .ni9e_meb dow Iw sg ' 


ait? HES, F 





—— eae xh 
att! of sr 
a aes — 


ia Ee aS Be ————— * 


ond aat ony YW sooupot end se cotcowstent pohteveliiel 
Wt off us Sonimioted od of fot To stoliuemp oman 2t 
“ith me. 9s rove . aeta od? eowmes Tttetale ed? son 20 Sal 
fea ao qyrtdaelein ot 3f vals 2 colsqoumne eft moqu.canl 
Beoh Jt dum yeteymad ori? to opbedvoml a Fitemiale edt, nog. 
“armas oft xa Imoem 22 sac of ↄ· yrul, oft Oo aat ym’ 
“mt nox 22 tart pobulones eved Liew bivoo yut ek «tebe 
wionmeh add tw aekiina? ean lintels oss fom to secksedw, 


Byes 


fe eo 
—5 X 
Se 


ond! ovat of belétine waw susbemted odd Jads ind? oole of 
Jueves s erreste pacts JOeTIO ers Of gheTooupet 32 8a hesowapoms, 
Miow tedte gear at qLitateqaed spagre of 105 Ram ein yd ο— 
Safe vit cernase gravaes wl? htop aelanet eli maid oe 
Dre ronal atixe ow Th Jnormolqre aveliaged etos eds OTT c ae 
a mia qo owed ine bevaeedo od yan hea oupbrdo baa moqo et. ten J 
soorebIG bi otao yIANtine to eotoione elite 

wee, few ered 2h »tenboeted edd to semegiinen yLno —— 
Adgnetsea roto Nauer? Yo eqon a Agiv Tiktntalg ots yeetsie how ee J 
a ane enemy Intog ofttd oq tod of getataget Io exoquug od. TR 
even of Jad? aelceb nexrero? oc eoormhive eis mL sollinop qusde. 
Sads. agooertsie BW sonvoitve edd chiv of etedh saeqor ene TtLsnlalq 





dads fbos ,betksqea need het tied edd teodTs beawooo tnebfoos end 


othe 


the occasion of the mishap was the slipping of plaintiff's hand hee 
tween the belt and the pulley while he was in the act of putting 
the belt om the pulley. Plaintiff's original declaration alleged 
that his hani was caught between the pulley and the belt, 

It would serve no useful purpose te analyze in detail 
the clroumstances of the accident in the attempt to arrive at a 
conclusion as to whether the plaintiffiversion of it 46 ccrrest, 
or the statements made by other eye-witnesses, Ae there must be 
another trial we refrain from any comment upon this branch of the 
Gase. The jury might heave arrived at a conclusion adverse te the 
Glaim of the plaintiff om this point, and yet, in view of the 
failure of the court properly to instruct the jury upon the ase 
eumption of rick, be misled into returnine the verdict it did, on 
the grour! that there was no assumption cf risk by the plaintiff, 
In this scomiition of the record we cannot permit euch a verdict 
to stand. 

The judgment wlll therefore be reversed and the cause 
remanded. 


REVERSED AND REMANDED. 
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vB. CIRCUIT COURT . 
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7 MR. PRESIDING JUSTICE McSURELY 
DELIVERED THE OPINION OF THE COURT. 


This is an action in assumpsit for the breach of a 


a contract of agistment of a horse, originally berum before a 
Ry 


we 


justice of the peace at Lyons, in Gook county, Illinois, where 
there was a trial and a judgment for $200 for Patrick &. Hogan, 
hereinafter called plaintiff. Upon appeal to the Circuit court 
of Cook county, there was a trial by jury, resulting in a ver- 
dict and judgment for the plaintiff for $125, from which judg- 
ment John Carlson, hereinefter called defendant, appeals to this 
court. 


— 23 


The plaintiff pastured his horse in the defendant's 
pasture field, for which plaintiff was to pay §2 per month. Af- 


—— 


ter some days, the horse disappeared and was never found, and 
this suit is brought to recover the value of the horse, 


Defendant's counsel concedes that the court correctly 


Pa all 


instructed the jury as to the law, that is, that the defendant 
was bound to use only ordinary care. Whether he did so depend- 
ed upon the condition of the fence surrounding the pasture, and 
this question of fact was decided by the jury against the defend- 


q ant. The verdict is claimed to be contrary to the preponderance 
5 of the evidence. The plaintiff testified to the effect that 

there was practically no fence around that pasture. The defend- 
ant and two other witnesses testified to the contrary. fhis court 
— 


should, without hesitation, set aside a verdict manifestly against 
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the weight of the evidence, but the preponderance is not necess- 
arily om the side of the greater number of witnesses, Other 
proper elements which the jury had the opportunity to observe 
and consider and which we have not, probably inclined the jury 
towards the plaintiff's side of the case. In two trials the 
finding has been for the plaintiff, and we are not inclined to 
disturb this conclusion. 

It is argued that the verdict for $125 is excessive. In 
the first trial plaintiff recovered $200. We cannot say that 
our judgment as to the value of the horse is better than that of 
the jurors who heard and saw the witnesses in the case, 

The judgment will therefore be affirmed, 


AFFIRMED. 
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THE AMERICAN TRUST & SAVINGS BANK, 
now known as CONTINENTAL AND COM- 
MERCIAL TRUST AND SAVINGS BANK, 
Trustee in Bankruptcy of the es- 
tate of CHARLES J. FELT, Bankrupt, 
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Appellee, Appeal from 
Municipal Court 
vs. of Chicago. 
WILLIAM J. ELLIS and ALBERT ELLIS, CK bint JA OO 
co-partners trading as WILLIAM 
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J. ELLIS’ & COMPANY, 
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Appellants. 
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MR. PRESIDING JUSTICE McSURELY 
DELIVERED THF OPINION OF TH COURT. 

This is an appeal from a judgment for $800 entered upon 
the verdict of a jury in a suit brought by the trustee of the es- 
tate of Charles J. Felt, bankrupt, hereinafter called plaintiff, 
against William J. and Albert Fllis, co-partners, hereinafter 
called defendants, to recover the value of property claimed to 
have been transferred unlawfully by Felt to the defendants imme- 
diately prior to his bankruptcy, intending thereby to prefer the 
defendants to other creditors. 

The suit was commenced under section 60-b of the Bank- 
ruptey Act of 1898, which is as follows: 

"If a bankrupt shall have * * * made a transfer of any 
of his property, and if, at the time of the transfer, or of the 
recording or registering of the transfer, if by law recording 
or registering thereof is required, and being within four months 
before the petition in bankruptcy or after the filing thereof 
and before the adjudication, the bankrupt be insolvent and the 
transfer then operate as a preference and the person receiving 
it or to be benefited thereby or his agent acting therein, 
shall then have reasonable cause to believe that the enforcement 
of such transfer would effect a preference, it shall be voidable 
by the trustee and he may recover the property or its value from 
such person." 

It is stipulated that the transfer of Felt's property to 

the defendants was within four months prior to the bankruptcy pro~- 


ceeding, and that the defendants sold it for $1,300 cash. 
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It is claimed by the defendants that the fixtures in Felt's 
store belonged to them or to one of the partners, and that Felt 
was allowed the use of the same. On the other hand it was claimed 
that the defendants were creditors of Felt to the amcunt of $600, 
the purchase price of the fixtures. The jury found with the latter 
claim. 

There was also submitted to the jury the question whether 
the defendants had reasonable cause to believe a preference was 
intended by the transfer of the store property from Felt to them, 
and the jury concluded there was such reasonable cause. 

To discuss in detail the evidence submitted touching these 
questions of fact would unduly extend this opinion. We are content 
to say that from a consideration of the evidence we see no reason 
to hold that the conclusion of the jury was not justified. All 
the other elements essential to the recovery of an unlawful pref- 
erence are admitted by the stipulation. 

The ruling of the court touching the check for $95 pay- 
able to the Moneyweight Scale Co. was not reversible error. The 
testimony that this check was paid was not disputed, and the evi- 
dence of the check iteelf would be merely cumulative. 

There was no substantial error in the instructions of 
the court to the jury, although they were unconscionably long. 

The verdict of the jury not being against the weight of 
the evidence and there being no reversible error upon the trial, 
the judgment will be affirmed, 

AFFIRMED. 
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MR. PRESIDING JUSTICE McSURELY 
DELIVERED THE OPINION OF THE COURT. 
This is an appeal from a judgment obtained by The Title 
Guaranty & Surety Co., hereinafter called plaintiff, against W. J. 
Turnes, hereinafter called defendant, in a suit claiming liability 
of the defendant under section 18, chapter 32, Illinois Statutes, 
for debts and liabilities made by him while doing business as 
"W. J. Turnes Co.," a pretended corporation. This section 18 is 
as follows: 
"If any person or persons being, or pretending to be, 
an officer or agent, or board of directors, of any stock cor- 
poration, or pretended stock corporation, shall assume to ex- 
ercise corporate powers, or use the name of any such corpora- 
tion, or pretended corporation, without complying with the 
provisions of this act, before all stock named in the articles 
of incorporation shall be subscribed in good faith, then they 
shall be jointly and severally liable for all debts and lia- 
bilities made by them, and contracted in the name of such cor- 
poration, or pretended corporation." 
The facts giving rise to the suit are as follows: On 
June 26, 1905, the United States Government entered into a con- 
tract with the so-called "W. J. Turnes Co." for the construction 
of a guard house at Indianapolis, Indiana, the Turnes Co. giving 
a bond, with the plaintiff as surety, for the faithful performance 
of the work. To obtain this bond, application was made to plain- 
tiff on the same date. In this application it is stated that 
W. J. Turnes Co., the applicant, is an Illinois corporation, or- 
ganized in March, 1898; that Wm. J. Turnes is its president, and 


one Frank Paschen its secretary, and the application is signed 


. i — 
9* 
Ag 


J 
a) ae 
A 7 
ot 7 
—* ok 
me 


a 















4 | 
J * om ttet ‘en ‘xadot00 
* 2% F “3 D Prey a0 Go} MET), x : 0 ficty > eaerl. . 
: —F F Dood ed all oté o0 Be: — 
— ai 
“Bs: A. 188 —V— 
x⁊ — J— 
el Lega r= drent ys er, rt M 
Ree w) ae = P : j av ¢ anit? - 
.ogsol . 
$062 3 TE \ c — SA Aaraur ob Vv 4 
PLE SOR SEM 0 c ; ‘eae . tas lleqgAé 
: 6 ‘ 
y a9 —R ¥ x Ra oO sk aes 4 . j a. 3 7 
; way 7 dX : d . ‘ * 
coe eS eae e ae oc Yet stone 





soasent “od? Yd pentstdo memeui 8 moT? [eeqqs as et eta? 
“shy yMotomtags \MWidatels beliso reftestexed ,.00 yterws & ym * 
—— o ¢ius 6.mt ,tagbasteb beliso tedtsateted, .@ 
Qedudeto stoaliil .S& retqgedo .81 sotteee 1epaw tagbae ted, J 
BR apeniasd yatob olidw mid yd ebem setititdstl bas stdeb mt 
et SI mobtoes aidT .moltazogroo. — 09 eeatuT at 1 


aor He mote —* -. »tewolfo 
od aot emg 10 ed 334 Pas 
— eS 238 & sere to * asa 
ue nen fot sasegs e. be ao 
— eqroo foue 3 35 eeu 58 — AE bd 
: o w. patylqmoo juodsiw .no tsrogroo o etd oth 
* — edt at emsn foots tis sroted .f8E ay enote 


yods asda ,dttes ** —A mt bedtsoedue 9d Iiade apt eR o a 


. sit bns 101 ofdsti yilateves baa [f vs 
_ too dous to emsa edt ai besosté nop bas ,mods yd ebem e mol te 
J— "Hol aroqro⸗ bobneterg %O M0 As 


J ;ewolfo? es ets tive odd od sett gatwty etos2 saiT pee 
-n00-# ‘odnl.beredae $emoxevod eoist® bedtnt edt \ader oa" a 

aol sour senoo edd tot ".00 semruT .& .¥" belfBo-o8 ody WPEW : ro 
gaivig 100 sentuT odd ,saetbal ,elfogsasibal te sevod — 10, 
—— futdtist edt rot .¥teotwe os Tilintealq edd ditw ,Snod a 
-ntelq o¢ ebam ssw aol teot{qqs .baod aldi aisido of .dtow FF i 
ted? betate ef tt aottsotiqgs eids al ,o¢sb omee odt an vue 4 


X 


“10 ,Mottaroqtoo elomt({l as et ,éasotiqgs ed? ..0d soaruT on ‘ Be . Gs 
«bag .tnebtecsq ett at con? .G oa tads weest aoasu ak beste 

— — 
aa bengte et moltsoiiqgs edi bns — ett nodose 
ae ; 


* 


-2= 


"W. J. Turnes Co., by Wm. J. Turnes, Pres.," in the handwriting 

of the defendant. As part of this application the applicant exe- 
cuted an "Agreement of Indemnity," whereby the"W. J. Turnes Co," 
agreed to pay the plaintiff certain premiums on the bond, and fur- 
ther "it does hereby bind iteelf, its successors and assigns to 
indemnify the said The Title Guaranty & Trust Company, of Scranton, 
Penna., against all loss, costs, damages, charges and expenses 
whatever, resulting from any of its acts, default or neglect that 
said The Title Guaranty & Trust Company, of Scranton, Penna., may 
sustain or incur by reason of its having executed said bond or any 
continuation thereof." This "Agreement of Indemnity" was likewise 
signed "¥, J, Turnes Co., by Wm. J. Turnes, Pres.," in the hand- 
writing of the defendant. The name "Title Guaranty & Trust Company, 
of Seranton, Penna.," was subsequently changed to "Title Guaranty 
& Surety Company," as it appears in this suit. 

Turnes then proceeded with his contract for the construc- 
tion of the guard house. Subsequently difficulties arose between 
Turnes and a sub-contractor named Moore, and material men, which 
culminated in a suit upon the bond above described in the United 
States Circuit Court for the District of Indiana, in which the 
plaintiff, the V. J. Turnes Co. and Moore were defendants. The 
testimony shows that the defendant Turnes was informed as to the 
suit and was represented in court at the trial. Judgment was 
rendered in this suit in favor of the material men and against 
the W. J. Turnes Co. and the plaintiff herein as surety on the 
bond. Execution was issued on this judgment, and the return of 
the marshall is to the effect that after diligent search he was 
unable to find the W. J. Turnes Co. in his district, or any prop- 
erty of said company on which to levy. Thereupon the Surety Com- 
pany, plaintiff herein, paid the amounts involved in the judgment 
and also other amounts for court costs and expenses. 


Thereafter the present suit was brought upon the "Agree- 
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ment of Indemnity" against "W. J. Turnes Co., a Corporation," to 
recover these amounts. In answer to interrogatories filed it was 
disclosed that there was no such corporation in existence. There- 
upon the declaration was amended and the action changed to a suit 
against Wm. J. Turmes as an officer of a pretended corporation, 
and therefore liable for its debts and liabilities made by him, 
under section 18, chapter 32, above set forth. 

From a consideration of the statute and the decisions 
thereon, it is clear that plaintiff was required to prove, (1) 
that the defendant had acted as an officer of the pretended cor- 
poration; (2) that there was no such corporation; and (3) that 
the debt or liability was contracted by the defendant acting as 
such officer in the name of the corporation. Loverin v. McoLaugh- 
lin, 161 Ill. 417; Kent v. Clark & Co., 181 Ill. 337; Edwards v. 
Armour Packing Co., 190 111. 487. 

From the above statement of facte, in connection with 
these decisions, it manifestly appears that all the elements neces- 
sary to make out a case for the plaintiff were proven. 

We cannot assent to the claim that the judgment in the 
United States Court must have been against the defendant person- 
ally before it can be said that the statutory "debts and liabili- 
ties"apply to him. Thie is not a euit upon the judgment. The 
judgment is merely evidence that plaintiff was justified in paying 
out the amounts it paid out by reason of ite being surety upon the 
bond, and therefore under the terms of the agreement of indemnity 
it was entitled to be reimbursed. 

We are not impressed with the argument based upon the 
agreement of indemnity dated June 326th, containing the words "by 
reason of its having executed said bond," while the bond is dated 
June 27th. This language clearly refers to a future time when 
the surety may sustain loss by reason of having "executed said 
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The claim that the judgment in the United States Court 
against the ¥. J. Turnes Co. is res judicata, and that the oor- 
poration is liable, and not Turnes individually, ie met by the 
decision in Loverin v. McLaughlin, supra. Furthermore it is evi- 
dent that the question was neither raised nor in issve in the 
United States Court. As indicated above, this is not a suit 
on a judgment, and a transcript of the judgment of the United 
States Court was properly admitted for a collateral purpose only. 
Phillips v. Webater, 85 111. 146; Turner v. Hause, 199 Ill. 464. 

The claim that Lovell while working to bring about a 
settlement of the differences between Turnes and Meore and material 
men was acting as the agent of the plaintiff, is not supported by 
the evidence. Even if this evidence were relevant, it eppears 
that Lovell was acting partially for Turnes, by whom he was paid 
for his services, and also for Moore, who promised to pay him for 
his services. 

Concluding as we do, that the finding of the trial court 
was right, and there being no reversible error in the proceedings, 
the judgment will be affirmed. 

AFFIRMED. 
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UR. PRHSIDING JUSTICE MoSURELY 
DELIVERED THE OPINION OF THE COURT, 
‘» 
; — E 
This is a oreditor's bill filed by William ©. Hattef? 


against Nary L. Tieman ard others, seeking to set aside certain 
conveyances alleged to be frauduliont in thet they were made withe 
out any valuable consideration, The matter was referred to 4 mas- 
ter in chanosry, whe heard evidence and reported his findings and 
conclusion, His conclusion was that the evidence did not aupport 
the allegations in the bill. he cause was heard by the chancellor, 
who overruled the objections and exceptions to the mster'ts report, 
if any were filed, and entered an order diemissing the bill fer want 
of equity, from which order Hattorman has appenied to this court. 
The appellees have moved this court to diemiss the appeal 

or affirm the judgment for the reason thet the abetract does not set 
forth any objections or exceptions filed against the master's re~ 
port, either before the master or in the court below. Upon search- 
ing the abstract we fail to find any objections or exceptions to 
the master's report, although we may reaconably infer from the final 
order in the case that such were filed.s However, ae we are not ine 

. formed as to “hat these objections and exceptions were, wo are une 
able to pase upon the correctness of the order of the chancellor 
overruling the same, 

It is alse urged thet the evidence has not been preserved 

_ by a certificate of the chancellor. We do not understand this to 

be necessary in a chancery oase where there is a report of a master 
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im chancery. The master's report is « part of the record, "Ho 
b111 of exceptions in a chancery eause is either necessary or proper, 
unless it be to preserve oral evidence introduced upon the hearing, 
under the statute allowing that to be done.” Ferris v. McClure, 
40 Ill. 90. See also Ohman v. Obman, 235 111. 422. 

Yor the failure to include the objections ani exceptions 
to the master's report in the abstract of record, the decree must 
be affirmed. However, we may add that we have given consideration 
to the merits of the cause, and are of the opinion that the order 
dismissing the bill was in accordance with equity. | 
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MR. PRESIDING JUSTICE McSURELY 
DELIVERED THE OPINION OF THE ſogr oT. Le 95 
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This is an appeal from an order * the chancellor in the 
Circuit Court, allowing temporary alimony of $150 per month and 
$200 solicitor's fees. 


A) Counsel for the husband, appellant here, argue that the 
a charge of adultery made by him in hie answer against the wife, if 
% proved, is a bar to any alimony. The most obvious answer is that 
Ss 80 far as this recoriis concerned the charge is not proved, The 
F time for the determination of this isaue is upon the trial on the 
—4 merita; we cannot undertake to settle this controversy now. Cooper 
. vy. Cooper, 185 Ill. 163. The prestmption is that the wife is en- 
N titled to alimony. Harding v. Harding, 144 111, 588. She, having 
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apparently brought her suit in good faith, is entitled to temporary 
alimony and solicitor's fees. 

It ia difficult, if not impossible, from the conflicting 
Claims herein to ascertain the truth about the financial ability 
of the husband, The wife alleges by affidavit that he is rated at 
about $800,000, carries $100,000 of life insurance, and owns a 
large amount of property consisting of real estate and stocks in 
railroad and other properties; also that she herself is without 
any income for her support. The husband admits the ownership of 
considerable property, but claime that most of it produces no in- 
cone, It seems improbable that one could have such large invest- 


ments without being in receipt cf an ample income. We cannot say 
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— 
that the amounts alhiowed are so excessive, from what is before us, 
ae to warrant the interference of the Appellate Court upon the 
ground that the discretion reposed in the Circuit Court has been 
abused. 
The decree for alimony pendente lite and solicitor's 
fees will be affirmed, 





AFFIRMED. 
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DELIVERED THE OPINION OF THE COURT. i 
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O. F. Browder, hereinafter called plaintiff, recovered 
a judgment against the Northwestern Gas Light and Coke Company, 
hereinafter called the defendant, in a suit for damages for per- 
sonal injuries. The defendant has appealed to this court. 

The accident occurred as follows: One Nelson, a servant 
of the defendant, went to the residence of plaintiff (the first 
floor apartment) to stop a leak of gas at the meter, which was 
located in the basement. To reach the basement he raised a door 
in the floor of the kitchen, and descended by a stairway. This 
door was about 16 or 17 inches from the outside door to the kitch- 
en.» After repairing the leak Nelson went to the apartment on the 
second floor to connect a gas stove, leaving this basement door 
in the kitchen open. Plaintiff, returning home at noon for his 
dinner, entered through the kitchen door and stepped and fell into 
the open basement door, receiving the injuries complained of. 

This brief statement is sufficient to justify the con- 
clusion that the defendant, through its servant, was negligent as 
charged. 

It is argued that plaintiff was guilty of contributory 
negligence in failing to observe the open door in the floor. We 
cannot say, as a matter of law, that his conduct in this respect 
amounted to negligence. It was peculiarly for the jury to pass 


upon. The jury had before it the evidence that the day was bright 
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and sunny; that the interior of the kitchen was dark, on account 
of window shades and the foliage of surrounding trees, while the 
other doors thereto were closed. It is within the experience of 
all that one stepping from out of doors, where there is bright sun- 
light, into a dark room is temporarily unable to discern objects 
distinctly. When plaintiff left home that morning the basement 
door was closed, and he says it was never open when he came home. 

A special interrogatory was submitted to the jury as 
follows: "Was the fact that the trap door in question was opén 
a fact which was open, obvious and apparent to a reasonably pru- 
dent person, in the exercise of ordinary care?" ‘To this the jury 
answered, "No." 

In view of all the above circumstances and others which 
appear in evidence, we cannot say that the conclusion of the jury 
in this respeét was not justified. 

The first instruction criticised does not convey the mean- 
ing claimed for it by defendant's counsel. The words "negligence, 
if any," as used therein simply mean that the court would not have 
the jury infer that the court assumed the defendant guilty of neg- 
ligencee Other instructions clearly show that the only negli- 
gence for which there could be a recovery was that charged in the 
declaration, 

There is more force in the point made against the instruc- 
tion that "The plaintiff had a right topresume that the defendant 
would use ordinary care in the use of the trap door in question 
*% « * the plaintiff would have a right to presume that the defendant 
would close down the trap door and leave it in the same condition 
in which the defendant found it." It is not the law that one 
can rely solely upon the presumption that others would do their 
duty 42s to relieve him from the obligation of exercising ordin- 


ary care for his owm safety. Schlauder vs. Chicago & Southern 
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Traction Co., 253 Ill, 154. But this instruction hardly goes that 
far, and in view of the many other instructions given to the ef- 
fect that any want of ordinary care by the plaintiff for his own 
safety would bar a recovery, we do not believe the jury could have 
been misled. Whatever might be our opinion on this instruction 
in another case involving different circumstances and instructions, 
we are not inclined in this case to hold that the giving of this 
instruction was reversible error. 

It is argued at considerable length that the trial court 
made erroneous and improper remarks and rulings of sufficient im- 
portance to compel a reversal... We have given careful consideration 
to this claim, and cannot give assent thereto. 

Considerable argument is predicated upon the assumption 
that if it should appear that Mrs. Browder, the wife of the plain- 
tiff, was jointly responsible with Nelson for leaving the door 
open, the defendant would be relieved of any liability for its 
negligence. We do not understand it to be the law that the negli- 
gence, if any, of Mrs. Browder could be imputed to the plaintiff 
s0 as to relieve the defendant, and furthermore there is no evi- 
dence in the record tending to show that Mrs. Browder had anything 
to do.with leaving the door open. 

No argument is made that the amount of the verdict is 
excessive. It does not seem to be denied that plaintiff received 
considerable injury, and even if the physician who examined him 
for the purpose of testifying did base his opinion partly upon 
subjective symptoms, we do not see that the defendant was harmed 
thereby. 

It also appears from the record that a considerable part 
of this witness' testimony was stricken out by the court, includ- 
ing his opinion that the plaintiff had epilepsy, which opinion, 


it was claimed, was baedd upon subjective symptoms. 
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Holding as we do, that the verdict of the jury was fully 
justified by the evidence before it, and finding no reversible 
error upon the trial, the judgment will be affirmed, 


AFFIRMED. 
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Appellee, 
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MR. PRESIDING JUSTICE McSURELY 
DELIVERED THE OPINION OF THE COURT. 
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Appellee has moved in this cause that the bill of 
exceptions be stricken from the record, for the reason that 
it was not tendered to the judge within the time provided by 
statute. 

This is a first class case from the Municipal Court. 
A bill of exceptions should be tendered to the judge in such 
@ case within sixty days after the entry of the final order or 
judgment, or within such further time thereafter as the court, 
upon application made therefor within such sixty days, may allow, 
The judgment herein was entered on October 9, 1911. The sixty 
days allowed by the statute expired on December 8, 1911. An 
inspection of the bill of exceptions shows that it was signed 
by the judge on December 11, 1911 and filed December 12, 1911. 
The order to strike must therefore be allowed. 

There being no errors in the common law record, the 
judgment must be affirmed. 

We might alse add, that the abstract of record filed 
by appellant is printed in type smaller than that provided for 
in Rule 19 of Appellate Court Rules, and therefore could not 
be considered by this court. 

The judgment will be affirmed. 


4 AFFIRMED. 
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Clarence A. G. Kuipers, appellee, while a minor, met 
Math. Thome, appellant, and after negotiations entered into a 
business agreement with him. Thome was engaged in the manufac- 
ture and sale of toilet preparations and kindred articles. Ap- 
pellee paid him $1,000 for a half interest in the business, 
Afterwards, becoming dissatisfied with the business, appellee 
filed this bill, by Annie E. Kuipers, his next friend, praying 
that the contract entered into between him and appellant be re- 
scinded and be declared null and void, and that he be decreed a 
return of the §1,000 invested by him. 

The matter was referred to a master in chancery who, 
after hearing witnesses and arguments, reported finding that ap- 
pellee was entitled to the relief prayed for. Upon this finding 
@ decree of court was entered in accordance with the recommenda- 
tions of the master, and that appellee was entitled to recover 
from appellant the sum of $1,000. From this decree appellant 
has appealed to this court. 

The position of the appellee is that, being an infant 
and having advanced money upon a contract voidable because of 
his infancy, he is entitled to repudiate it and recover moneys 
edvanced by him. This position seems to be fully supported by 
the decision in Wuller v» Chuse Grocery Co., 241 Ills 598. A 


reading of this decision shows that it meets almost every point 
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made by appellant against the decree. 

It is asserted by counsel for appellant that the issue 
raised by the pleadings was fraud and not infancy, but we do not 
understand this to be the case. A perusal of the bill discloses 
Clearly that the basis of the bill was the infancy of the conm- 
Plainant, and that Math. Thome, the defendant therein, knew of 
such infancy. ‘fhe averments concerning fraud and misrepresenta- 
tion were not necessary to entitle complainant to the relief 
sought. 

We find nothing to support the claim that the appellee's 
mother was the real party in interest. He may have received the 
money from his mother and afterwards returned it to her, but the 
evidence clearly shows that it was his own enterprise, 

As to the point that the minor has not shown restitution, 
the master found to the contrary, ard the evidence amply supports 
this finding. 

There is no force in the point that appellee is estopped 
to rescind the partnership egreement because he concealed his in- 
fancy at the time of making the contract. The master finds, in 
effect, that the appellant, Thome, had knowledge of appellee's 
infancy at the time of making the contract, and in any event we 
are referred to no authority that ignorance of one party to a 
contract of the infancy of the other party at the time of making 
it is a bar to the exercise of the infant's right to repudiate. 

Believing as we do, that the decree is in accordance 
with the law and the facts, it will be affirmed. 

| AFFIRMED. 
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URe PRESIDING JUSTICE MeoSURELY 
DELIVERED THE OPINION OF THE 18 


I.A. 29 


This is an appeal from a judgment for 95,000 in 
a suit to recover demages for personal injuries received 
by MoCarren (hereinafter called plaintiff), caused by a part 
of e derrick or hoisting orare falling upon him, while he waa 
engaged as a worker upom a building in process of erection be- 
longing to A, Isaac Radzinski (heveinegter called defendant). 


Pending the Sieposition or this eauseupon appeal Ae 


* 


Isaac Radzinski died, and hie death being suggested, an order / 
was entered substituting the mame of Wilmer A, Radginski, ad- \ 
ministrator of his estate, as the appellant herein. 
The declaration was filed Auguat Sl, 1910, art summons 
served upon the defendant returnable to the October term. Fail- 


ing to file an appearance the defendant was defaulted on Noyem- 
ber 14, 1210. Sometime thereafter a motion was made by the de- 
fendant to set aside thie default. the abstract doea not dis- 
>. glose when this motion was made, but counsel for plaintiff atates 
* thet it was made after this term of court had passed, and this 
| geoems to be confirmed by the record. This motion was denied and 
by agreemont the cause submitted to the court for the assessment 
of dawages, which wore assessed at 95,000 and judgment entered 
s upon the finding, from which judgment the defendant, Radzinski, 
has taken this appeal. 
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The declaration is based upon the statute entitled 
"an Aot providing for the protection ard safety of persons in 
and about the construction, repairing, alteration or removal of 
buildings, bridges, viaducts and other structures, and to provide 
for the enforcement thereof," in force July 1, 1907, Hurd's State 
utes, 1912, page 1llz4. it is argued by ths defendart that this 
act was not designed to apply to an owner of property, oxcept 


when he is in charge of the building. The opinion in Claffy Ve 


Ghicage Dock Cos, 249 Ill. 210, is said so to hold. On the other 
hand, counsel for plaintiff cites the Claffy case as authority for 


the claim that both the cwner and contractor are liable under the 
atatute irrespective of the question of the control of the build- 
inge Without diseuseing what was said in the Cleffy case on this 
point, it is sufficient to say thet we find in that case «a clear 
expression of opinicn that if the owner never parted with the con- 
trol and supervision of the building te any contractor, the owner 
ia liable. Turning, therefore, to the declaration to ascertain 
what allegation of fact appears touching this point, we find no- 
thing which, even by inference, could be construed as an allegation 
that the owner hed parted with the control and supervision of the 
building. We do find, however, an affirmative allegation wholly 
inconsistent with such inference, to-wit: the allegation that 
the defendant “erected and constructed for use in the erection 
of the houss or building « « «+ a certain derrick in such a manner, 
so that the same was not erected and conetructed in a safe, ouit- 
able and propor manner" . Goneidering thie allegation to be admite 
ted by the failure of the defendant to appear, this branch of the 
case clearly comes within the principle announced in the Cleffy 
case, where the court found that the owner was in control of 
the building. 

It is very earnestly urged that the declaration wets up 
conclusions only and not facta and that, therefore, the default 
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admits nothing. There is no doubt that a defavit admits only 
what 1s properly alleged. The declaration follows almost yer- 
vetim the language of the statute in that it alleges substan- 
tially a duty to construct the contrivance im question in a 
safe, suitable and proper mammer and to be ao crected a « « 80 
as to give proper and adequate protection to the plaintiff who 
was employed thereon or passing under or by the same, ard in 
such a manner ae to prevent the falling of any material to be 
used or disposed thereon, arxi further that the defendant failed 
to comply with the provisions of said statute, but erected the 
hoist or crane in such a manner ac not to give propor protection 
to the plaintiff who was then ani there omployed or enzared 
thereon or passing under or by the same, and further that by 
reason of this failure the derrick suddenly and without warning 
feli away from the contrivance or device known as a horse to 
which it was then and there etteched, and that by reason thereof 
the horse struck the plaintiff and injured him. ‘hile it is 
true that the declarstion might hove made more clear the details 
of the construction of the derrick, with epecial reference to 
the manner of attaching the derrick to the horse, and that in 
thie respect the declaration could easily have been made more 
particular by an amendment, it does not necessarily follow that, 
as it stands, it does not state a good cause of action. 
the language of the supreme Court in Buck v. Citizens’ 
Goal Mining Cos, 254 Ill. 196-201, 18 applicable here: 
“The declaration is not a model pleading, but the 
Statenont of a good cause of action, Siving its Language 
able basia for saying it aid mot stato any cause of action, 
Sions of the mature and grounie of the de=ord against it, 
who voluntarily submite to a default vagy Bag 


& 
mite t the demand against him is just and that he 
no defense. (Lucas v. Spencer, 27 ill. 15.) That the 
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declaration would have been obnexious to demurrer if 

one had been interposed would not necessarily justify 
reversal of a judgment rendered by default. (Alton 
illuminating Co. v. Foulde, 190 ill. 347,) A default judge 
ment w reed where the declaration states no cause 
of action, but a defective statement of a good cause of 
action is cured by verdict. Plaintiff in error having sub- 
mitted to a judgment by default, is not in a position to 
ask the benefit of technical refinement in construing the 
language of the declaration for the purpose of enabling 

it to escape the legal consequences of its own neglect." 

We are also of the opinion that the omission cf any 
allegation in the declaration of due care on the part of the 
Plaintiff is unimportant. Carterville Coul Coe ve Abbott, 1¢1 
Ill, 495, in the case of Brown v. Siegel Cooper & Gos, 191 Ill. 
226, the Carterville Coal Go. case wae distinguished in that 
the statute involved in the Varterville case itself creates a 
liability for any injury to poreons occasioned by any willful 
viclation of it, or wilful failure to comply with ite provisions, 
the court saying, page 235i: 

"vor any willful injury, the lack of ordinary care 
or contributary nogligence on the part of the one injured 
is no defence, 

Referring then to the statute before us, ve find a 
similar provision creating a liability cocasioned by any willful 
violation of this act. The declaration alleges that the defend- 
ant #illfully violated this statute, and therefore, we conclude 
that the decision in the Carterville Goal Uo. case ia controlling 
upon this point. 

We cannot agree with the claim that the evidence shows 
that a settlement was meade by the plaintiff with other defend- 
antee The plaintiff testified that he made no settloment. As 


wae eaid subatantially im C. & As Rye CO. ve Averill, #24 Tll. 





$14, when there are two or more tort fessorse, a covenant mot to 
gue one does not release the other tort feasors. In Wallner v. 
Consolidated Traction Co., 24% Ill. 148, the money received by 
the plaintiff was in settlement for the injuries; that is not 
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the situation here. 

Other points presented by defendant have been duly 
considered, but wo are not moved thereby to conclude that the 
judgoent should be reversed, 

Finding no ground for reversing the Judgment herein 
it will be affirmed. 
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MR» PRESIDING JUSTICE MeSURELY 
DELIVERED TH OPINION OF THE COURT. 


1821.A. 33 


This is an appeal from a judgment of $1,500 recovered 
by appellee, hereinafter called plaintiff, on account of per- 
sonal injuries received by her while a passenger on one of ap- 
pellant's (defendant's) cars, from which she fell while alight- 
ing therefrom at 49th and State streets, in Chicago. 

The declaration charges that defendant stopped its 
northbound car at the intersection of State and 49th streets, 
and while she, in the exercise of due care, was attempting to 
alight therefrom, the defeniant caused said car to be suddenly 
started, thereby throwing off plaintiff and injuring her. 

Defendant contends there is no evidence legally tend- 
ing to show the negligence alleged. We cannot so conclude, 
Plaintiff, although guilty of many minor inaccuracies, testified 
in substance that as the car was standing and she was in the act 
of alighting, the conductor rang the bell, the car started up, 
and she fell, receiving the injuries complained of. 

It is further contended that the verdict is manifestly 
against the weight of the evidence, We have weighed the evidence 
touching the occurrence, and have reached the conclusion that 
the jury was justified in finding that the greater weight of 
the evidence was with the plaintiff. 
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Complaint is made of the refusal of the triel court to 
give instruction No. 2 tendered by the defendant, and of the 
court's modification of defendant's instruction No, 21. The 
two instructions are similar in principle, and it is obvious 
that the trial court simply combined them by inserting “instruo- 
tion No. 21 an clement contained in defendant's instruction No. 2; 
therefore, giving instruction No. 21 as modified was practically 
the same as giving both Nos. 2 and 21 tendered by defendant. De- 
fendant will not be heard to assert as error the giving of an 
instruction it had requested. 

Finding as we do, that the verdict was proper, and there 
being no error committed on the trial, the judgment will be 
affirmed. 


AFFIRMED. 
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Wareh Term, 1912, No. F 
S80 = 18425, / 


PREDERICK BAUSMAN, Trustee in 
tey of the ALASKA SHELT- } | 
ING COMPANY, APPRAL/ PROM 
Appelles, 
| IRCVIT COURT 
VBe 
GOOK COUNTY 
JOHH As MEAD, et Gle, on appeal } 
of OARL B. HINSMAN, 
. Appellant. 


( ] 8 2 J 35 

STATEMENT OF PACTS. This is an appeal from a judgment 
against Carl 8. liinaman in an aotion of debt on a penal bond 
given by John A. Head as principal, and Carl 5, Hinsman as surety, 
to Prederick Bausman as trustee in bankruptoy of the Alaska 
Smelting Company, in connection with the sale of a smelter be- 
longing to the said bankrupt, made in pursuance of an order of 
the United States District Court for the Western District of 
Washington, in the matter of said Alaska Smelting Company, bank- 
rupt, No. 3547, 

The smelter, which was the only property of the bankrupt, 
was incumbered by a mortgage given to seoure a bond isaue of 
$500,000, At or about the time the Smelter Company was a4 fudged 
bankrupt, which was in October, 1907, Bausman, the trustee in 
bankruptcy, and a Mr, Gould, the attorney for Mead, who was the 
ower of a large part of said bord issue, and a Mr. Blanc, repre~ 
genting a creditor who had advanced about $50,000 to the bankrupt, 
mot in New York City, and the statement was them mads that the 
trust deed given to secure said bonds wae invalid and that the 
bonds were invalid, and that thie creditor represented by Mr. 
Blanc would insist upon proceedings being instituted to have said 
trust deed and bonds adjudged vold. A short time thereafter could 
met Bausman in Seattle, Washington, and the trustee stated that he 
could not continue carrying the smelter, and that he would insist 
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upon being givon authority to sell it; that 4f Mead chose to bid 
upon the property, he woul: consent to an order that hie bends 
be allowed at 33«1/3% of their face value as part of the purchase 
price, upon the asaumption that said bende were valid, provided 
Mead would give an indemnity bond in the eum of $20,000, which it 
was thought would be sufficient to meet the claim of $50,900 held 
by Mx. Blanc's olient; so that if the proceeding tc sot aside the 
trust deed should be inotituted and prevail, such orediter would 
be equal cr superior in rank to Head, and said indemmity bond 
should be held for the common benefit of every logal creditor of 
the bankrupt. 

Upon that statement and upon the entry of an order pro- 
viding for the sale of the smelter, Gould stated that he would 
etivise the giving of the bond conditioned to meet the claim of 
any lawful creditor, if that creditor should prove his equality 
or priority to Mead's claim. Accordingly an order of sale of said 
property was entered on March 21, 1902, directing the sale of the 
property, providing that the bidder whose bid should be aceepted 
should pay all of the remainder of hic bid above $4,000 either 
in cash or in mortgage bonds at 331/54 of their face value, and 
that if the sucocesaful bidder should tender such mortgage bonds 
in payment of the balance of the bid, in lieu of cash, and his 
bid should be accepted, he should furnish security for the paymont 
of creditors in the eum of $20,090. 

On April 7, 1908, the bid of Mead for said property of 
987,009, payable $4,000 in cash and the balance by the surrender 
of mortgage bonds of the face value of $245,009, wae acceptod, aaid 
bonds being received as part of said purchase price on the basis 
of 53-1/3% of their face valuo, or §81,900, ‘The penal bor in the 
sum of $20,000, ee agreed upon, was executed and approved by the 
court, and a conveyance was thereupon made by the trustee to Mead 


of the said property, free and clear of aaid $300,900 mortgage 
bonda 
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The bond in question mms to Frederick Baueman, acs trus- 
‘tee in bankruptcy of the Alaska Smelter Company, and after recite 
ing the order authorizing the sale of the omelter, ac aforesaid, 
and the bid of Nead and the acceptance thereof, concludes with 
the condition that <- 

"If the above bounden Mead shall pay, or cause to be 
paid, to any persons, firms or corporations that are now or 
hereafter shall become legal creditors of the bankrupt, Alaska 
Smelt Jompany, whatever rata gum may be ad judged to be 
due to out of the of the sale of the bankrupt's 
emeiter, to the same extent and with the same punctuality that 
the same would have been paid as a dividend te them or other~ 
wise by the order of the court, out of the fund in court, had 
the purchase price been paid in cash, instead of in mortage 
bonds (provided, however, that all persons who may hereafter 
seek t¢ avail themselves, or cause the Tructes to avail him- 
self om their behalf, of any liability in their favor or thet 
of the Trustee by reason of this obligation, shall cause to 
be instituted in cause nurber 5547 the question of any equality 
or priority upon their part over or with the mortgage bonds 
aforosaid as craditora of the bankrupt, om or before the 2let 
_ January, 1900 }s this obligation shall be null and void; 
otherwise to remain full forse and effect," 

The breach of said obligation assigned 1m the declaration 
4e that one Hamilton Yorden was a person who was a legal creditor 
of the said bankrupt, amd that he cauesd to be instituted in cause 
No. 3547 the question of equality end priority om hie party over 
or with the mortgage bonds in said writing mentioned, as = creditor 
ef said bankrupt, arvi thet theresfter, on January 3, 1910, it was 
determined and adjudged that he was the owner and holder of seven 
coupon bonds of the same series as that mentioned in said writing 
and secured by the same mortgage; that om January 20, 190°, orden 
filed his petition, together with his proof of debt on said bonds, 
seeking to avail himself, and seeing to cause the trustee to avail 
himself on behalf of said Borden, of the liability in favor of taid 
Borden by reason of said writing cbligatory, and instituted in said 
cause the question of equality om the part of said Sorden with the 
$243,000 mortgage bonds surrendered by said Mead to the trustee 


aforesaid, and that a copy of said order duly certified by the 
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olerk of eaid court waa sent by mail by eaid clerk to said trustee 
and to the attorney for Jolm A. Mead, and to \iesd persornmlly, and 
to said Carl =, Himaman, and that it wos by said court on Jarmary 
Sy 1910, dotermined that Borden was a creditor of said bankrupt 
in the sum evidenced by seven coupon bonds of $1,000 euch, dated 
October 1, 1905, with interest at six per cent, per anmum, and 
Waa, as such creditor, of the same rank aa seid Mead, and that eaid 
Borden was ontitied to receive his pro ruta share of the purchase 
price of said property to the same extent and with the sane puncte 
uality as if said purchase price of $87,000 had teen paid in oash, 
and that said Borden has not reesived his pro rata share of said 
purchase price of esid property, or any portion thereof, or any 
other sum or sums, as dividends, or otherwise, in said cause. 

The same averwents are made with respect to William J. 
Selleck, with a like firding that he was the owner ard holder of 
ten coupon bonds cf $1,900 each, amd that he also was entitled to 
receive his pro rats share of the purchase price of aaid property, 
and that he had not received auch share. 

The action is in the mame of Saueman, as trustee, for 
the sole benefit cf Sorden and Selleck, none of the other bonde 
holdere and no unsecured creditora appesring to claim any righte 
under eaid bond, 

The defendant Hinsman only wae served, who filed pleas 
to the doclaretion, setting up, first, that prior to the commence~- 
ment of thie suit the estate of said bankrupt wae settled and 
Plaintiff discharged as such trustee. This plea was denied by 
plaintiff by replication, and issue was joined thereon. A second 
plea averred that ssid Borden and Selleck were not at the time 
said bond was exeouted, and did not thereafter at any time prior 
to the commencement of this suit becomes legal creditors of said 
bankrupt, and issue wae joined on this plea. 
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The evidence introduced by the plaintiff consieted of an 
exemplified copy of the bom sued on, and exemplified sopies of 
two orders of the United States pDietrict Court of Washington in re 
Alaska Smelting Company, bankrupt, entered upon the petitions of 
said Borden and Selleck, respectively, purporting to find that 
eaid Gorden and Selleck were holders and owners, one of seven and 
the other of ten bonds of $1,000 each of said bankrupt, part of 
the aforesaid total iseue of $500,000. said orders, after reciting 
the sale to Yead and the transfer to him of the property of the 
benkrupt, further found that said Borden ari Selleck have been 
creditors of the bankrupt and are entitled to receive their pro 
rate share of the purchase price of said property to the same ex- 
tent and with the same punctuality as if said purchace price of 
$87,000 had been paid wholly in cash, instead of $91,900 thereof 
having, been paid in mortsage bonds, 

Neither Nead nor Hineaman appeared or took any part in 
the proceeding in which these orders were entered. 

The introduction of said exemplified copies of these 
orders was objected to by the defendant iiinaman, on the ground 
that they were not binding upor him as he woe not a party to the 
proceeding in which they were entered, and also for the reason that 
the court had no jurisdiction over the subject-matter at the time 
seid orders were entered, which was wore than a year after the ad- 
judication in bankruptcy, and that said ordere were not legal 
proof that said Borden and Selleck were creditors of said bankrupt. 

At the conclusion of the evidence the defendant submitted 
to the court certain propositions of law, which were refused, and 
thereupon the court entered a finding for the plaintiff againat 
the defendant for debt in the aum of $20,000, damages in the sum 
Of §5,825.95, oaid debt to be discharged upon the payment of donq 
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UR, PRERIDING JUSTICE MeZURELY 
DELIVERED THE OPINION OF THR COURT, 


Gonceding, for the purposes of this opinion only, that 
the plaintiff is entitled to recover on the bond in question, in 
the form in which this suit was brought, it i» manifest that no 
such judgment as was rendered herein could properly be entered, 

- The bond wae for the peymont to legal creditors of “whatever pro 

rata sum may bo adjudged to be due to them." Clearly the rate 

of the dividend to be distributed among creditors wokld depend 

at least upon the anocunt of proved claims and the amount of assets 
to be distributed, and the rate of distribution should be fixed by 
@ proper adjudication in the bankruptcy courte Go far aa appears 
from the record before us, no rate of dictribution was so adjudi- 
cated. Therefore, there was no basia for the Judgment entered 
herein. for this reason the judgment must be reversed and the 
cause remanded. 

A special plea and replication put in iesue the capatity 
of Bauaman, as trustee, to bring thia action, the defendant aver- 
ring that Bausman had been discharged as trustee prior to the com- 
mencement of this suit. Plaintiff in his replication denies this. 
Upon the trial when the defendant undertook to prove his avernent 
of the dischurge of Baueman, he found himself without proper evi- 
dence of the same, The record shows a considerable colloquy be- 
tween court and counsel touching the production in court of a core 
tified copy of the alleged discharge, In the brief and argument 
before us counsel for the defendant claims that it wae admitted 
by the plaintiff, for the purposes of the trial, that plaintiff 
was discharged as trustee before the sommencement of this suit, 
and upon this presumption strongly argue that therefore he has 
no right to maintain this action a» such trustee. Counsel for 
plaintiff in their argusent, while joining issue ae te the law 
on this point, do not concede that the discharge, 29 claimed, is 
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admitted, but rather question the fact of the discharge, and claim 
that in any event the date of the discharge was never produced. 

We do not find in the abstract of record any admiesion by plain- 
tiff, as claimed by deferdant's counsel, The statement by the 
court that he would require the plaintiff to admit certain things 
“for the purposes of the trial," carmot te held to be an admiseaion 
by the plaintiff upon this point. Furthermore, an examination of 
the statement made by the court fails to show that it contains 
anything as to the time or date of the alleged discharge of Baus 
man, oo that there appears nothing evidentially or by admission 
proving the claim that Bauoman was discharged as trustee prior 

to the commencement of the suit. ‘%e must therefore decline to 
pass upon the mere academic queation presented, 

In the event of ancther trial, the questions may again 
arise touching the admissibility and effect of parol testimony 
concerning the sircumstances of the giving of the bond. What 
should be the ruling of the court thereon will depend entirely 
upon the particular matter before it at that time, sc that no 
good purpose would be served in commenting upon the parcl testi-e 
mony now before us. 

vor the reason first atove indicated the judgment will 
be reversed ard the cause remanded. 


REVERSED AND REMARDEDs 
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BR. JUSTIGE FITCH DELIVERED TKS OPINION OF THE TA. 


Plaintiff in error brought a a We ai action” A..40 
tort in the Mumicipal court, elleging in its statemsrt of claim 
that the defersiant, for the purpose of inducing the plaintirr 
te sell him gooda on credit, falsely represented that he was 
solvent and worth ebout $8000 in real ari personal property, 
that plaintiff relied om these statements and scld and delivered 
to the defendant gocds of the values of £247.98. Defendant filed 
an affidavit of merits to the whole claim, denying indebtedness 
to the plaintiff and denying that he had made any untrue repre- 
sentations, asserting that “any cleine of whatscever nature which 
the plaintiff had against the defendant were adjudicated in the 
case between the same parties hereto in the Municipal Court, Fo. 
162447", and that plaintiff “waived any tort he ray have hed by 
reason of the institution of a suit in contract, being the one 
heretofors above referred to”. Plaintiff interposed a moticn to 
strike the affidavit of morits from the files, which wae overruled 
uper the ground that the portions of the affidavit above quoted 
censatituted a good defense te the present action. Later the de- 
fendant's attornsy moved to dismiss the suit “on the ground thet 
the plaintiff had waived ite right to brirg an action of tort by 
bringing an acticn on the contract, aa shown by defendant's effie 
davit of merits”. The bill of excepticns states that “no evidence 
er testimony was introduced on either of said motions", but that 
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"for the purpose ef argument it appeared that a previous judgment 
wee hed on an action on the contract in the Mumicipal Court of 
Chicago, case #182447, in which these same parties were also 
perties plaintiff and defendant®. Upon this showing or admission 
the court granted the motion ef defendant's attorneys and dis- 
missed the suit “on the ground that the plaintiff by bringing an 
action on the comtract, waived ite right of action in tort*. This 
writ of errecr was sued cut to reverse that judement. 

it will be noted that the reason given by the trial court 
for granting the motion to dlamiss is substantially the sare as 
the reascn given for denying the motion to strike the affidavit of 
merits from the files, Pilsintiff in error has assigned as srrer 
nothing but the rulings of the court upon theese twee motions, 

Ae the ellezed "previous judesent" was not offered in 
evidence, nor cthervise made a part of the record in this case, 
we have no means of knowing what the former judgement was, except 
that stmehow, without any evidence, "it appeared for the purpose 
of argument", that in a prior action "on the contract” between 
the seme parties a jixigmert of some sort "waa had", Whether the 
judgment was rendered on the merits or otherwise is a matter of 
conjecture. Yor aught that appears in this record, the allesed 
former judgment may have been 4 volumtary non-suit, or 2 dis- 
missal upon technical or jurisdictional grounds, or because it 
was prematurely brought. if the statements contained in the bili 
of exceptions as to what happened in the trial court be considered 
as equivalent to a statement that the plaintiff for the purpose 
of argument admitted everything contained in the defendant's 
affidavit or plea of a former adjudication to be true, end that 
upon the basis of that admiasion, the court sustained the plea 
and granted the motion te diasiss, the ruling was clearly wrong, - 
because the defendant's plea of former adjudication is manifestly 





















— ~ fa 
to sod Lactolewt ed mt soarisee ed? mo aoiins ae a0 
osls ovew seteteg emse eased doldte at — — 
aotemimis to yrtwose aids soqU .“$nebroted bas Thttmbs 
ton steam ienhartnn Winn a lag 
ne grbgnted ed Yitinialy odd sacit pewory oct ao® Shue 
ott: ."tumd af motges % defats ost dovtew .tomnteen sith tp 
adeacgiut Sect sereves of sue deus eae totrme 
fraiwe Laid add wl nowy reece add decd Reson od Lt A iy 
Be gone off viketinadadue ct salnat> od molson od? patengm: 
go svehivin eds state of Avttor odd antyneb ta seta is 
sore o6 Demmtons aul serge me Wbinkeld .seLlt edt ag 
(sSaolsom ect anadt Gequ Jawon odd To saniiog edd sud g 
at beweTto fon sow “erombut Meusiwera” VepeLEe O89 OA goss 
onngurg org Tot betseqgs 2t* yoomebive yne suodsis 268. sadt, 
meewtod “Soeninos edt ao” soltos toleq « at sant. ¢ 
edt tesijert! .“hetl sew" groe exe to tnompbul s nee 
Qo wedden » af ontwrerise x alien odd mo Letebnet ose, rmmmie 
hegein ets girocet stad ak wiseqqe tard Sigua 10% 6 
“alb 2 © gtivarson yastouloy a aeed eved yer $ fut =e 
$2 anusoed 10 ,ehwor Lawoliosbetust 10. iastndoes segs Sepaie 
Eitd gdy mt bertataop admemtate ods 21 .stquows UeuoneNy gem 
botehienon of duvce Letad edd ok bemeqqed tudy of aa a 
eaequg off YoU Bitinialg ons Sadt Juemedase 4 od_4 Lip: oh 
iineinoted od nt hontatnos amitsqreve bestinhe. dnediares % — 
dais bow yours of 03 notsanthulhe sow? @ Io slg zo sivas ie 
ania od Ieatatosm ¢um0 ocid qnaleeitnbe:tedd 20 sinad edt coge, 
wae YoreoLe aes urtivs off queiaath of aotios edt Lagaemy, doa, 
visecetinam at mottep that ba resxot te agg e*tunhew hes esis osuaoed 


| es 


ra 


_=—— oo 


> 7 


wee 5 





Se 


too vague and uncertain to show, even prima facie, that the al- 
legea former Judgment is a bar to the present action, If it 
could be ascwned, without proof, that the former judsment was a 
judgment on the merits, the ples or affidavit of merits is even 
then, insufficient as a plea in bar, for it does not state thet 
the former judgment was satisfied, It has frequently been held 
that the mere recovery, *ithout satisfaction, of a judgment on « 
contract is mo ber to on action for deceit practiced in inducing 
the plaintiff to make the contract. Standard Sewing uachine Sos 
Ve Owings, 149 HN. Ce 503; Wanzer v. DeBaun, 1 Hele Smith, 2615 
Morgan v. Skidmore, 5 Abb. N.0. 92; Black v. Miller, 75 “ich. 
$25; Union Gent. Life ing. Go. v. Sehidler, 150 ind. 214; Horton 
Ve Huxley, 13 Gray 285, 290; Whittier v. Collins, 15 RH. I. 90. 
The rule that after verdict and judgment it will be presumed that 

was made of facts defesctively stated in the pleadings scamnot 
be spplied in this case, for the reason that the bill of exceptions 
affirmatively states thet no evidence of any kind was introduced, 
and the only admission of record is as above stated. 

the theory upon which the court evidently acted in hold- 

ing that “the plaintiff by bringing an action on the contract 
waived ite right of action in tort® was evidently the theory 
that there had been an election of remedies by the plaintiff. The 
doctrine of slection of remedies, however, only applies where the 
remedies are inconsistent. If co-sexistent remedies are consist- 
ent with each other, the Plaintiff "may adopt all or select sny 
one which he thinks best mited to the end sceught, and only the 
satisfaction of the claim in one case constitutes a ber in the 
other". Bradner Smith & Go. v. Zilliaws, 176 Ill. 420, 427. The 
rezedy by action in tert for fraud and deceit in the purchase of 
goods is not inconsistent with the remedy by action on the con- 
trect for the purchase price cr vaiue of the goods bought, for both 
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acticns procesd upon the theory of an affirmance of the contract 
by the plaintiff. iIn Brumbach v. Flower, 20 Ill. App. 219, it 
was held that a defrauded vendor, by bringing assumpsit to re- 
cover the price of goods obtained through purchase by fraudulent 
moans, was not precluded from dismissing the aesumpsit suit and 
thereafter maintaining ease for deseit in inducing the vendee to 
make the contract of sales. The Supreme Court affirmed this doce 
trine in the same case upon appeal from a lester trial. Flower v. 
Brumbach, 151 Ill. 54%. In Anderson v- Chisago Trust & Savings 
Bank, 195 Ill. 341, the court said of the two decisions in the — 
Brumbach caso, that the offest cf those decisions was te hold 
*that aseumpeit for purchase price anid case for deceit in inducing 
the sale ars not baeed upon conflicting positions, as neither 

is in diesaffirwanes of the contract". it is true thet in the 
Appellate Gourt opinion in the Srumbach case, supra, ur. Justice 
UGAllister said thet "if the action in assumpsit had gone to jJudg~ 
ment it would probably have been « bar to the action for the 
fraud"; but that statement was not necessary to the decision in 
that case, and in so far as it may seem to suggest any general 
rule as tc slection of remedies, or estoppel by judgment without 
satisfaction, it is opposed tc the rule armounced later by the 
Supreme Court in the case of Sradner Smith & Co. ve Williams, supra. 
“orecver, in this case it is evidert that the trial court held 
that regardless of the kind or character cf judrement rendered in 
the pricr action, the mere fact that a pricr suit was begum on the 
contract constituted an election and was, alone, a sufficiert bar 
to am action for the tort. In Garrett v. Farwell Co., 199 Ill. 
436, the court said, (p.441): “The institution of ea suit will not 
be helé such a decisive act as to constitute a waiver of rights 
which would be inconsistent with the maintenance of such suit (1) 
if the court in which the first action was brought had no jurisdice 
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tion to try the cause; (2) if the cause of acticn is premature- 
iy brought and is defeated for that reason; (3) if the suitor 
has in hie first action mistaken hia remedy and is defeated on 
that ground; or (4), if an action is commenced in ignorance of 
material facta shich proffer ar alternative romedy, the knowledge 
of which is eesentiol te an intelligent choice of procedure". 
The affidavit of merits does not negative a single ome of the 
four exceptions tims stated. Hence, sven if it could be conceded 
that the remedies ars inconsistent, the affidavit of merits does 
not state facts enough to show an election cf remedics,. 

For the reacons indicated, the judgment of the *micipal 
Gourt will be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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MRe JUSTICE FITOH DELIVERED THE OPINION a Pay: GOURT. 
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Plaintiff in error, the defendant 2 a * in attach- 
ment in the itunicipal court, has sued out this writ of error to 
reverse a judgment for §75 entered against him after a trial upon 
the merits, He contends in this court that “the proceeding is 
honeyoombed with errors", and points out (1) that the affidavit 
wae not sworn to, because the jurat was not signed by the clerk, 
(2) that the attachment bond is conditioned for the payment of 
all costs and damages that may be awarded against the defendant, 
(5) that the writ is dated January 15, 1911, and made returnable 
"January 19th next", (which counsel sey means January, 1912), (4) 
that the service by publication ie insufficient, (5) that the amend- 
ed affidavit states no ground for attachment, and (6) that "the 
evidence fails to establish any ground for attachment", 

There wae no personal service on the defendant, but the 
record shows that after the period of publication had expired, 
the "parties" came into court, and on motion of the defendant, 
the plaintiff was ordered to file a statement of claim within five 
_ days, This was general appearance, Defendant thereby waived ali 

- Objection to the proceas by which he was brought into court. Bald- 
win v. MoClelland, 15% 111. 48, The record also shows that no 
motion was made to quash the attachment until after the court had 
heard all the evidence and announced its findings, and apparently 
the only ground then urged for the motion was the alleged insuf- 
ficiency of the evidence to support the attachment. Defects of the 
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MR. JUSTICE FITCH DELIVERED THE OPINION _ ie COURT. 


821.4. 


Plaintiff in error, the defendant J a yey in attach- 
ment in the ifunicipal court, has sued cut this writ of error to 
reverse a judgment for §75 entered against him after a trial upon 
the merits, He contends in thie court that “the proceeding is 
honeyoonbed with errors", and peinte out (1) that the affidavit 
waa not sworn to, because the jurat was not signed by the clerk, 
(2) that the attachment bond is conditioned for the payment of 
all costs end damages that may be awarded against the defendant, 
(5) that the writ is dated January 15, 1911, and made returnable 
"January 19th next", (which counsel say means January, 1918), (4) 
that the service by publication is insufficient, (5) that the amend- 
ed affidavit states no ground for attachment, and (6) that "the 
evidence fails to establish any ground for attachment", 

There wae no personal service om the defendant, but the 
record shows that after the period of publication had expired, 
the "parties" came into court, ani on motion of the defendant, 
the plaintiff was ordered to file a statement of claim within five 
days, This was & general appearance, Defendant thereby waived all 


. objection to the process by which he was brought into court. Bald- 


win v. NeClelland, 152 111. 48, The record also shows that no 
motion was made to quash the attachment until after the court had 
hearaé all the evidence and announced its findings, and apparently 
the only ground then urged for the motion was the alleged insuf- 
ficiency of the evidence to support the attachment. Defects of the 
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kind here relied on, except the last of those above stated, are 
mere irregularities, and objections thereto come tco late when 
first made in the Appellate Court, Iroquois Furnace Co. v. 
Wilkin, 161 111, S82; Foley v. Boyer, 153 Ill. App. 613. 

As to the alleged defect in the original affidavit it 
may be said that a jurat is not a necessary part of an affidavit 
in attachment, when followed by the ismuance of a writ, for in 
such case it will be presumed that the affidevit was in fact sworn 
to, though not so certified by a jurat. Kruse v. Wilson, 79 111, 
233} Gox v. Storms 170 Ill. 442, 448; Biokerdike v. Allen, 157 
Ill. 95, 107. 

While the evidence as to the alleged concealment of the 
defendant so that service of process could net be had upon him 
is not very convincing, still it is not disputed, ani, unexplained, 
tended to prove, we think, such s concealment av the atatute oon- 

templates. Cooley v. Jones, 25 Ill. 565, 

| The judgment will be affirmed. 


APFIRMED. 
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MR, JUSTICE FITCH DELIVERED THE oPINZON OF THE COURT. 


162 14. oO 


This wae a bill for dieaclution of partnership and 
for an seoounting. in hia anawer to the bill, the defendant 
(plaintiff in error) denied the partnership and oleimed that 
complainant was merely employed by him ae his manager and sales 
Man. under an agreement that complainant should reselve for his 
services one-half the net profits arising from the sale of auto- 
mobiles. The cause was referred to o master, who heard the evid- 
once and found that the agreement between the parties oontem- 
plated an equal division of profits and losses; that some busi- 
ness was done under the agreement, but disagreements scon arose, 
whereupon defendant tock possession of ail the partnership prope 
erty, consisting of automobiles, automobile aupplies, furniture, 
fixtures, ste., removed the sane and refused to account to the 
complainants; and that the amount due to the complainant from the 
Geferdant is $5720.45, Objections and exceptions were filed and 
overruled, and a decree was entered in accordance with the mane 
ter's report. ‘the defendant appeais. 
It is urged that the objections to the master's report 

_@hould have been sustained, beonuaes, it ic sald, the master did 
not itemize the amounts found to be due. There is no merit in 
the contention, The report states in itemized form, the sub~- 
stantial clements which entered irto the computation of the 
amount found to be due by the master, This itemized statement 
leaves no doubt as to «hat was included in the total. We do not 
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think it was neoossary for the master to give the detaile of the 
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several items, ‘The details are shom, however, in the exhibits 
attached to the master's report. 

It ia next urged that 1t was error to enter a decree 
against the defendant without first settling the partnership 
affairs, It appears that at the beginning of this suit an in- 
junction was issued, restraining the defendant from collecting 
and disposing of the partnership assets, During the progress 
of the case, however, thio injunction was disasolwad upon the de— 
fendant's filing a bord to seoure the payment of any amount which 
might be found due the complainant, amd thereupon the defendant 
was loft in posseasion of all the assets, and preaumably has since 
ecllected the accounts and paid the bills of the partnership. At 
any rate, hoe did not claim or offer to show that euch was not the 
facty under such circumstances, it was not error for the court 
te find the amount due and owing to the complainant from the de} 
fendant on the basis of that presumption. 

The remaining errors asaigned may all be included in 
one, namely: that the master's report and the deores are cone 
trary to the evidence, The complainant testified unequivocally 
that a partnership was formed, and produced a number of witnesses 
who teatified that the defendant was introduced to them by tho 
complainent as his partner. The defendant, on the other hand, 
denied that any partnership agreement was made, and testified 
that the arrangement betwoen them was that the complainant should 
give his services and receive one-half the profits of the business, 
without being in any manner liable for the lesses., The defendant 
did not deny, however, that he was held out to others as a parte 
ner, nor did he deny that he received from the complainant, after 
the agreement wae made, cash and credits amounting to several 
thousand dollars, which were ueed in the business, After a care- 
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ful review of the evidence, we are satiafied that the conclu- 
gions of the master and the chancellor were correst. 
the decree cf the Circuit Court will be affirmed. 


APPIWUED. 
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JOHN G, SKIPLE Sr km # 
j Appellant, APPEAL FROM Franck WY L. fox and 
Va. CIRCVIT COURT A. ii — teh g A — 
JOHNSON CHAIR COMPANY, a coon county. Za fd, os 
corporat ion, a 1 x : — *Pprthers, 
x PRELAEC, O 
J I sd 2 I.A. 6 6 
oS BR, JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 


This io an appesl from a judgment entered upon a 
directed verdict for the defendant in a personal injury 
aotion. The plaintiff (appellant) is a carpenter and had 
been employed as auch by the defendant (appellee) for sany 
years, For several daya prior to his injury, he, with other 
garpentera, was engaged in constructing four large doors interide 
ed to be used at the north and south ends of the defendant's 
ary-kiln, a brick building 54 feet wide and 150 feet in length. 
Each of the doore was nine feet wide, twelve feet high, and 
three inches thick, weighing about 1000 pounds, They were 
constructed in defendant's shipping room, 200 or 300 feet 
away from the dry-kiln. Then they were ready to be hung, 
one Vinge, the carpenter in charge of the work, told the 
plaintiff and the othera there at work to "come along and 
garry the doors from the shipping room". In response to 
shia aummone aix or eight of the sen, including Vinge and 
the plaintiff, lifted the doors and carried them to the dry- 
kiln, Te of the doore were thus carried to the south end 
of the building and the other two to the north end, where 
they wore placed outaide of the building, leaning againet the 
briok wall. The ground around the building was uneven and 
atrewn with the debris that usually surrounda a brick building 


in course of construction. In setting down the last of the 
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four doore, the workmen placed it in euch a position that it 
projected three or four feet over, or in front of, the open 
ing left for the doora in the north wall, A strong wind was 
blowing from the south, and asa the plaintiff turned away to 
go after hia tools, the door toppled over to the north, 
striking him on the head and back, and causing serious ine 
juries, | 

The declaration has three counta, The firat alleges 
that defendant neglected to use reasonable care to provide 
the plaintiff with a safe place te work, by permitting the 
ground to be "Billy and rough and covered with rubbieah and 
debris", whereby the door "slipped, moved and fell" upon the 
plaintiff. Taere ia no evidence whatever to the effeot that 
the deor fell because of thia condition of the ground, nor 
is that a legitimate inference from the evidence, The only 
reasonable inference from the evidence is that the door was 
blown down by the wind, or that the vorkuwen wore carglees in 
aetting it down, or both. 

The second count alleges that defendant negligently 
exposed the plaintiff£ to "extraordinary hazard” in permitting 
the door opening in the south wall of the dry kiln te remain 
open and witheut doors, whereby "the wind blew through said 
dry kiln from the south end to the north end and a strong 
draft was created" shich “blew upon said door the plaintiff 
was working om and moved it and blew it ower and it fell upon 
the plaintiff", There is ewidence tending to aurprort this 
allegation, but there is no averment in this count, nor is 
there any evidence in the record, that the plaintiff did not 
have full knowledge ef 4211 the facts regarding this alleged 
"unsafe condition of the premises", nor is there any averment 
or proof that he did not fully understand and appreciate the 
danger arising therefron. Some proof of that sort aas nege 


eagary to entitle the plaintiff to recover under the second 
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The third count, as anended upon the trial, slleges 





that defendant's foreman (1) negligently ordered the plaintiff 
"to place aaid door in a manner that wae not reusonably asfe, 
in that the foundation upom which said door was placed wae 
rough and uneven"; and (3) negligently "failed to brace or 
support said door in orger to held it im position and prevent 
it from falling while the plaintiff was in the performance of 
hia duty and work in said place"; and (3) thet plaintiff 
was inexperienced in hanging euch large doors, and that defene 
dant "did not inetruet or warn the plaintiff of the danger 
incident to the hanging of said door or preeautionary method 
negevssary to prevent said door from falling woon the gplaintiff£.*® 
Wheat we have said ahove aa to the lack of evidence 
to sustain the firat count applies with equal force to the 
firet charge of negligence specified in thie count, Aa to 
the second charge of negligence specified in thie count, if 
it was neceassry to brace or support the door to hold it in 
place after the plaintiff and the other workman had placed 
it against the wall in the manner above etated, that fact was 
manifestly quite as apparent to the plaintiff as it was to 
the foreman who wae working with him at the time, and where 
that is true, the rigk of injury ie aseuned by continuing at 
work without compisint, It ie not the law in thio State 
that an employee assumes only such risks aa cannet be obviated 
by the adoption of precautionary seasures by the master, "The 
true rule in this regard is, thet the servant aesumea not only 
the ordinary rieke incident to hia employment, but also all 
dangers which arg obvious and apparent" (MgCormick Machine Go. 
WV. Zakzewaki, 220 111., 52%, 530); and while thie rule is 
suepended (or its application denied) where a negligent, 
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peremptory command ia given by the master to do work which ia 
attended with eome danger of which the servant is not fully 
eogniszant, and the servant relies upon the master's order a 
an assurance that he may safely perform the taak (Republic 
Iron Co, vw. Lee, 827 Tll., 246, 258), yet if the servant has 
full and complete knowledge of the danger, or if the danger 
ia @9 apparent to any one of ordinary intelligence that the 
gervant ia not misled by the negligent order of the master, 
the general rule of assumed risk applies, and not the excep 
tion. E R, Co & 203 Tile, 493, Repub 
lic Iron Co. v. Lee, supra; HE, J. & FE. Ry, Co. ve. Myora, 

S26 Tll., 358; MoCormick Machine Co, vy, Zakzewski, supra. 

In such cases, the employes "cannot assume a fact against 
his own knowledge, and assume that a defect open to hie che 
servation does not exiat." Armour vy. Braze@au, 191 Til., 117. 
"If defeots are obvicus and open te the observation of every 
person of ordinary intelligence, and the evidence shows that 
employee has had full opportunities for auch ebservation, it 
ie aufficient te charge him with knowledge." L. FE. & %. R. 
R. CO. v. Wilson, 199 Tll,, 89, 97. "I@ the danger is such 
that a pereon of ordinary intelligence would know what would 
‘naturally: follow from the defective condition, and he has 
knowledge of the defective condition, knowledge of euch cone 
dition carries knowledge of the danger and the risk ie 
agoumed,® EF, J. & Fo Re R. CO. ve Nyers, supers. Here the 
alleged unsafe or defective conditions under which the plaine 
tiff was working and the danger arising therefrom were pere 
fectly obvious to every person of ordinary intelligence, and 
the evidence shows, without controveray, that the plaintiff 
had full opportunity to eee and to know auch conditionea and 
the attendant danger, With such knowledge, or oppertunities 
for knowledge, he could not have been misled by the were 


directions of the foreman to "help carry the doors from the 
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shipping room*, and to place them against the brick wall, 

Bor did the plaintiff attempt to prove that he waa not fully 
aware of auch conditiona and danger, or that he wae in any 
manner mialed by the order of the foreman, Without such proof 
the plaintiff failed to establish a prime facie case of 
liability under the second charge of the third count. 

As to the last oharge in that count, no recovery 
eould be had on therfactea'ahown, for the reanon that there 
wae no duty resting upon the cefeniant to warn the plaintiff 
of dangera which were obvious (C, & A, Ry. Co. v, Boll, 309 
Tll., 25, 31), nor was the defendant required to instruct 
the plaintiff, an experienced carpenter, aa to what "preeau- 
tionary method", if any, was “necessary to prevent said door 
from falling upon the plaintiff", 

Ye are of the opinion that the court did not err 
in giving the peremptory inatruction, end the judgment will 
therefore be affirmed. 

AFFIRMED, 
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Appellee, APPEAR FROM “oJ ary A. 


VB. 


AMERICAN LINSERD COMPANY, a) 
corporation, 


WR. JUSTICE FITCH DELIVERED THE ic OF THE COURT, 


Appellee, a real estate broker,— 8. 8.2 isthe 6 8 
the Municipal Court to recover commissions for selling certain 
real estate, He recovered a judgment of $1,250, after a 
trial by jury. Hin atory of the transaction was act denied 
by appellant, except in one particular, vie: « telephone 
conversation with appellant's manager confirming the authority 
of one Pfitsch to conduct nezotiationa on ite behalf. This 
conversation was denied by the manager, who testified, however, 
that after learning from appellee that the latter had a prose 
pective purchaser for appellant's real estate, and suspecting 
that the purchaser wae a railroad company, he hired Pfitech, 

a detective friend of hia, to "find out who the customer was"; 
that Pfitsoh "amoked them out® and "found the cuatomer"; that 
he then “omployed Pfitsch to negotiate the sale"; and that 
when he (the witnesa) signed the contract of sale to the 
purchaser thue "found", Pfiteoh and appellee were both present. 
Thie was appellant's only witness, and upon this evidence, we 
do not eee how a different verdict could weil have been renderd, 
Upon thie state of facta, the alleged error in refueing to 
atrike out appellee's teatimony as to a conversation with 
Pfitech, which wae admitted upon the promise of counsel to 
show Pfitach's authority, wae immaterial. 

The verdict and judgment are so clearly right that 


we oannot avoid the conclusion that thie appeal was prosecuted 


IGIPAL COURT BA nat, 
OF CHICAGO _αα 
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for delay. The judgwent will therefore be affirmed, with 
statutory damages of one hundred doliars, The motion to tax 
the cost of additional abstract will be denied, however, as 


we think it was unnecessary, 
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WALTER MILLS, 
Appellee, APPEAL 


VB. SUPERZOR COURT, 
EDWIN S, MASON, OOK COUNTY. 


Appellant. 
1821.A. 69 


STATEKENT. On May 6, 1907, appellant, being then 
the owner of a ninety-nine year leagehold and aixestory build- 
ing on Monroe street, Chicago, executed hia eleven promissory 
notes, aggregating $10,000, payable to his own order and ene 
dorsed by him, and to secure the payment of the sane, executed 
his truet deed, conveying to Gustav Tilke, as trustee, the 
jeasehold and building, together with the bollers, engines, 
elevators, hesting apparatus, and other machinery and fixe 
tures therein, The first and second notes were for $250 and 
$750 reapectively, due in one year, and the others were for 
$1,000 each, cue one in each year, after the first, for ten 
years, Appellee becane the owner, by purchases, of ull but 
the first note, which waa owned by Villiem L. Wallen. On 
Waroh 17, 1908, appellee filed hia verified bill in equity 
setting up his ownership of the notes, and alleging that for 
monthe appellant had allowed the building to remain vacant, 
that it was producing no income and was subject to a rent 
charge cf $6,000 a year and the taxea and assesaments, that 
the machinery in the building was firmly attashed to the aame 
and a neceasgary part thereof, had cost $4,000 and was worth 
not lease than $3,000, that appellant, with the assistance of 
The Power Equipment Company and Phe Merchants Transfer Company, 
wae engaged in tearing out the machinery and equipment and 
removing the same, whereby the security for the peysent of 


appellee's notes was being wasted, and that on that aceount, 
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appellee had elected to declare the whole amount of the ine 
debtedness immediately due and payable. It was also alleged 
that the first note had been paid and that the property was 
acant aeourity for the payment of complainant's notes, The 
bill prayed for an injunction, s receiver, an accounting and 
a @ale of the mortgaged premises, if the amount found due 
should not be paid within a short day, After notice to the 
defendants, an injunction was insued restraining the defend- 
ante from removing any of the xachinery or fixtures, until 
the further order of the court, A motion te disaselve the 
injunction was made and overruled, The cefendanta then 
anerered the bill, admitting the allegations regarding the 
execution of the notes and trust deed, but denying appellee's 
ownership thereof, and that the first note had been paid, 

and denying thet they *have torn out of said building any 
boilers, enginee, or other machinery, apparatus and equipment 
of said building, except two Corlise engines and their cone 
nections which were net used," and which had been wold. The 


aneawer alao denied that waste was being committed, and denied 


the right of appellee to deciare the whole debt due. On April 


27, 1908, appellant filed hia crosaebill, sverring thet in 

Se tember, 1907, Guetav Pilke, who then owned al] but the Tiret 
of the notes secured by the truest deed, offered to sell the 
game for $4,700, «hich offer wae aoce;ted by appellant, whe 
procured «a certified check for that amount and offered to 
endorse it to Wilke; but that on ®ilke’s requeat, the matter 
went over to give him *an opportunity to seoure the said notes 
and truest deed from hia attorney", and later Wilke informed 
appellant that his attorney had eold the notes for $6,000 te 
appellee, The croes bill charged that the sale by the attor~ 
ney was not a bena fide sale, but waa collusive and fraudulent 
and prayed that it be 90 decreed, and the notes be delivered 


to appellant on payment of $4,700, A general and special 
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demurrer was sustained to thie cross bill, und appellant filed 
an amended oross bill setting up the same alleged facts in 
more detail and offering to pay $4,700 fer said notes. A 
demurrer wae sustained to the —. which was there= 
upon dismissed for want of equity. 

On June 5, 1968, appellee obtained leave to file 
and filed an “amended and supplemental bill," in which, after 
reciting the filing of the original bill and the subsequent 
proosedings, and a provision in the trust deed requiring ten 
days written notice of default to be mailed to appellant before 
the whole amount should be declared due and payable, it was 
alleged that the first two notes had become due on May 5, 1908, 
that the first had been paid but the second had not been paid, 
nor had any interest on appelise'a netes been paid, that on 
May 11, 1908, appellee mailed a written notice of such default 
to appeliant as provided by the trust deed, and on Nay 33, 1908, 
appellee declared the whole amount due and payable. The 
Supplemental bill prayed for an aceounting and decree for the 
payment of the whole amount of appellee's notes, and a aale 
of the property, unlesea the amount found due be paid within 
a time to be fixed by the court, and the defendante be fore=- 
closed if the property sold be not redeemed according to law. 
To the supplemental bill, the defendantea filed an answer ade 


mitting the service upon appellant of the notice of default, 


and peither adwitting nor denying the other averments thereof. 
After, the erose bill bad been diamissed, however, the defend- 
ante obtained leave to file and filed an amendment to their 
answer, in which they inserted, slmost verbatim, the same 
allegationa of an alleged sale of the notea by Wilke to ap- 
pellant for $4,700, 09 were Contained in the amended cross bill, 


and charged that the purchase of the notes from Wilke by ap= 


pellee wae not 2 bona fide sale. 
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The cause was referred to a master, who heard the 
evidence fully, and reported the aawe, with his findings there- 
on, and recommended the entry of a decree according to the 
prayer of the original and supplemental billea. Kxoeeptiona 
were filed to his report and overruled, and a decree was 
entered accordingly, from which the defendants prayed and were 
allowed an appeal "jointly and severally", on filing a bond 
of $1,500. The defendant Mason alone filed such a bond. 

| Upon the filing of the transaript of the record in 

thie court, a motion was made, the decision upon which was 
reserved to the hearing, to etrike from the record the asaigne 
ment of errore and dismiea the appeal, upon the grounds that 
the agaignuent of errors purperte to be made by all the cefene 
dante instead of by Wagon alone, and further that the record 
shows that Kason has parted with all hie interest in the morte 
gaged property, and therefore has no interest in the reault 
of thie apreal. 

The errora assiened are eufficientiy stated in the 


opinion tae lng this — 


theca Krag * ager eth — Gathacr yt. Onx ifm ap prther, 


UR, JUSTICE FITCH DELIVERED THE OPINION OF THE COURT. 


The motion to dismiss the appeal must be denied, 
It is true that Mason ia the only defendant who has appealed, 
and therefore the other defendants cannot assign errors, as 
appelianta, upon the record, nor can Mason aesign errors in 
their behalf (Norria v,. Downing, 196 I1]., 91), but the ae 
Signwent of errors, purporting to be made by all, ia mode 
"Jointly and severally", While euch an assignment is unavaill- 
ing aa to those who have not appealed, it may nevertheless be 
properly treated aAs a separate assignment of errors by Lason 
slone. Rorris v. Downing, supra; Gross v. Streyzoweki, 
184 111. App., 300. Aa to the point mada that the record 


shows that Mason hea sold the premises, anid therefore haa no 
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further rizht to continue the litigation, it appears that he 
parted with hie interest pendente lite, und as hie grantees 





were not made defendants in his ateud, he continues aa the 
only party repreaenting their interest, and aa such, he haa 
a right to apreal. Moore vy. Jenks, 175 Tll., 157. 

It is urged that the original bill wae ineufficient 
because no notice of any default or breach of covenant was 
mailed to Magen, aa required by the trust deed, before the 
auit wae begun, and that the failure to give such netice ten 
days prior to the filing of the 111 was not cured by giving 
such a notice later and thon filing a supplemental bili setting 
up that fact. In Killer v. Sook, 135 Tll., 190, it is said 
(p. 205): "The rule, as we understand it, ia well etated by 
Chancellor Walworth in Gandler v. Petit, 1 Paige's Gn. 168, 
and is, in eubetance, that if an original bill ia whelly de- 
fective, and there is no ground for proceeding under it, it 
ean not be sustained by filing a supplemental bill, founded 
upon mattere which have subrequentiy token place; but that if 
the original bill is aufficient for one kind of relief, and 
facte afterwards secur which entitie the complainant te other 
and more extensive relief, he may have auch relief by setting 
out the new watter in a supplemental bi]1." The original 
billin this case set up facte whioh, if true, certainly ene 
titled the compleinant to at least one kind of relief, vias 
an injunction to restrain waste, Sililiame v. Chicago Exhibi- 
tion Co., 1608 Tli., 19. The mnater found, from the evidence, 
that the removal of the Corliss engines and shafting cenati- 
tuted waste, snd in view of the undisputed evidence as to the 
condition of the Premises at the time of such removal, we think 
the master wae justified in coming to that conclusion. But 
even if thie evidence were not sufficient, in iteelf, te ahow 
that waste had already been committed, it wae sufficient te 


show that an injunetion te restrain further removale of the 
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game nature (and consequent undoubted waste) was necessary, 
The bill was not, therefore, "wholly inaufficient®, nor was 
the proof ineufficient to sustain the bill as a bill to ree 
gtrain waete; and being “sufficient for one king of relief", 
it was aleo sufficient, under the rule above quoted, a® a 
foundation for the supplemental bill which #et up the addie 
tional subsequent fuct of notice of default in the payment 

of interest and of the principal of one of the notes. The 
game considerations are aleo a sufficient anewer to the further 
goutention, that the original bill wae ineufficient because 
the owner of note nuwher one wae not made a party, though this 
pointuoes not seem to have been made in the court below, and 
is therefore not properly before this court. 

It ia also contended that by the terns of the trust 
deed appellee, alone, did not have the right to declare the 
whole amount due and payable, but that the option to de #a, 
given by the trust deed, must be exereised by all the holders 
of notes, It appears from the evidence that note number 
one, for #250, was originally owned by the defendant Wallen, 
but after the supplemental bill wae filed it was sold by hin 
to a church aseociation which held a second mortgage on the 
property. Thies second mortgage wae apparently paid later by 
the owners of the equity of redemption, but whether note number 
one waa delivered to such owners ae a part of that transaction 
seens to be left in doubt by the evidence. The master found 
that thie note was paid and surrendered, and as neither Wallen 
ner the church association objected or excerpted to that finding, 
nor appealed from the decree, appellant ia not in a position 
fo question it. Aside from that fact, however, we do not think 
the language of the trust deed gan fairly be construed aa 
Claimed by appellant's coungel. The option clause reade as 
follows: “If default be made in the payment of said promissory 


notes, or either or any of the same,*****or in case of waste, 
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seeeethon and in euch case, the whole of said principal sum 
and interest secured by said promissory notes, shall thereupon, 
at the option ef the legal holder or holders thereof, become 
immediately due and payable®, ste. If thie were the only clause 
in the trust deed or notee designating the pereone whe could 
exercise the option thue given, there wight be eome force in 
the contention of appellant's counsel. By another clause of 
the trust desd, however, it is provided that a written notice 
of any default ssall be given to appellant, stating the pare 
ticulare thereof, which notice shall be signed by the trustee, 
Or his auco@easor, or the owners of the notes, “or any or either 
of them", and shall be mailed to appellant "ten days prior to 
the tine when*****the pergon or persone owning or holding said 
notes, or any ong of the sane, shall deglare the indebtedness 
secured by thie truest deed wholly due and payable ag hersin 
provided". By thie oluuse, referring, ae it does, directly 
to the option clause, the parties themselves have recognized 
the right of the holder of any one of the note@, as well as 
the right of a11 such holders, under the option clause of 
the trust deed, te “declare® the indebtedness secured thereby 
“wholly due and payable®, In cur opinion, the parties ine 
tered by thie clause, to authorize the holder of any note 
which wae not paid at maturity to give appellant notice of 
such default with the partioulara thereof, and if the note 
were not paid within ten days thereafter, to declare the whole 
indebtedness at onee due and payable. 

It i1@ aleo urged that the court erred in dismisaing 
the appéliant's oroas-bill and in coverruling hia exceptions 
to the master’s finding that no eale of notes numbered 2 to 
41 inclusive had been made to appellant prior te the purchase 
ef the aawe by appellee, The only purpose of the crosa-bill 


was to entablieh the alleged axle of the notea to appellant, 
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and whether the court ruled correctly or otherwise in diamiase 
ing the oroa@bill is immaterial, because the same facte alleged 
in the ¢roae bill were afterwards set up in the anawer of 
appellant, and a full hearing wae given him upon the iseue 
thus raised, If appellant was in fact the equitable owner 
of the notes, inatead of appellees, that fact could be shown 
as a defense and without any eroese-bill, The testimony aa 
to what occurred at the time of the offer of $4,700 and the 
alleged seceptance of such offer, wae conflicting, and after 
reading the evidence, we are unable to say that the master's 
finding in that respect is net fully supperted by the prepone 
derance of the evidence, But if the facts were all ae claimed 
by appelian® they would not amount +o an acecrd and satia~ 
faction, but would show nothing more than a mere verbal execu 
tory agreement, without any consideration whatever, to accept 
half of the face value cf the notes from the maker thereof, 
Ye think there was ne error in the rulings of the court upen 
these points, 

The deores ef the Superior Court will be affirmed. 


AFPIRERD. 
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for dawagea for personal injuriee auatained by him while cross- 


In 


Appelice recovered a judgment against appellant 


ing Lake street at the intereegtion of Leavitt street, Chicago, 
about seven o'clock in the evening of May 24, 1910. It is 
sonceded by appellant's counsel that if appeliant is liable 
for suoh injuries upon the facte shown, the amount of the 
recovery (#1,500) iw reasonable, It is also practically 
conceded that the evidence showa negligence on the pert of 
appellant's motormen, It ia insisted, however, that the evie 
dence slao shows that the plaintiff (appellee) was guilty of 
centributory negligence, and that the trial court erred in 
oertain rulinge during the examination of witnesses and in 
giving the third inatruction on behalf of the plaintiff. 

The declaration alleges, in aubstance, that the 
defendant negligently operated one of its street care at such 
a "high, dangerous and uniawful"® rate of speed, without ringe 
ing a bell or sounding a gong, as to run into the plaintiff 
at a public croasing and injure him seriously without any 
fault on his part. 

Appellant operates a double-track electric street 
car line on Lake street. Lake street is a business street, 
running east and weet, and is Gighty feet wide, with a roade 
way approximately forty-eight feet in width from curb to aurb. 
There ie an elevated railwny in the same street, The columne 


aupporting the elevated #etructure are located in the roadway, 
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adjoining the curbetones, The north rail of defendant's 
north track ia sixteen feet south of the north curbsatone, and 
the "guage" of the tracke ia four feet, eight and one-half 
inches, Leavitt street rune north and @outh, and ia approxi- 
mately sixty-six feet in width, with a roadway of thirty-eight 
feet.  Hoyne avenue crossea Lake atreet about 600 feet east 
of Leavitt. 

About seven o'clock on the evening mentioned, the 
plaintiff, whose place of business was on the north side of 
Lake atreet, east of Leavitt, left hie shop to go home, It 
was twilight, but the street was well lighted by the lights 
from the shop windows and electric street lampa. He wabked 
west on the nerth sidewalk on Lake etreet to the east sidewalk 
on Leavitt street and there turned south acrosa Lake atreet. 
He testified that as he stepped down from the curbetone to 
the roadway and walked past a Geclumn of the "elevated" at thet 
point, he looked to the east and saw a street car "coming up 
from Hoyne avenue” on the north track; that"it appeared te 
be near Hoyne Avenue"; that "when I seen the car wae far 
enough down, I went acrosa up to the north track"; that at 
that point, he looked again and gaw the aar about 100 feet 
away; thet "then I atepped over the track, and before I got 
over the track, I looked again end saw the car was up to me 
and I quick stepped off the track®,. He was hit by the south- 
weat corner of the car and threen to the ground. The power 
wae shut off and the brakes set when the plaintiff wae hit, 
but the car went over 100 feet further before it stopped, at 
& point at least fifty feet beyond Leavitt street. 

The motorman teatified that he first gaw the plaine 
tiff shen the latter was "a foot or a foot and a half" north 
of the north rail; thet the oar was then 100 or 150 feet east 


of the crossing and was “bowling along pretty good" at a 
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"five-point" speed, or about ten or eleven miles an hour; 
that the plaintiff "glanced up and hesitated, then he started 
acrose"; that when the plaintiff reached the firet rail, the 
oar waa 65 feet from him; that he wae then walking st the 
rate of "from three te four wiles an hour"; that the witnesd 
rang hie bell and “hollered”, but did not shut off the power, 
nor set the air-brake, until the oar waa about fifteen feet 
from the plaintiff, The motorman aleo testified that when 
hie car was going at the rate of ten or eleven miles an hour, 
"4¢ would take about 75 feet to atop". 
Two witnesses, who were standing on the corner of 
Lake and Leavitt atreets, corroborate the plaintiff in all 
essential partioularée. One of them eatimated the rate of 
epeed the car was going at 30 miles an hour and the other at 
35 miles an hour. Txo passengera, who were standing near the 
motorman on the front platform, testified that they saw the 
plaintiff walking scuth on the crossing when the car wae at 
least 100 feet from him and one of them said thet the motore 
man was talking to a friend on the platform and did nothing 
to check the speed of the car until juat before the collision 
ovourred. All these witnesses teatified that they heard no 
bell or gong. On the other hand, two other passengera, who 
were also on the front platform, testified that their atten= 
tion wae oslled to the plaintiff'a position by the sudden 
ringing of the gong and the shout of the motorman. One of 
these witnesses anid thet the plaintiff waa then 23 feet in 
front of the oar, and the other said he was forty feet away. 
Both of these witneseen testified that at that time the pisin-e 
tiff wae walking slowly southwerd in the center of the street 
intersection, with his head down, The motorman, also, tute 
tified, on hie direct examination, that the plaintiff was 
walking "on a slant®, southweat, near the center of the croste 


ing, but on crose-examination he said that the plaintiff was 
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who 
walking about ten feet weet of the east wide of Leavitt atreet — 
which would be within the linea of the east sidewalk on Leavitt 
atreet, if auch lines were produced acroes Lake atreet., Phen 
the plaintiff was picked up, he was lying on the south track, 
near (probably eaat of) the center line of Leavitt street, 

The evidence also ahove, without contradiction, 
that the etreet car which hit the plaintiff wae seven feet 
and @ix inchea wide "over all", The guage of the track being 
four feet, eight and one-half inches, the "overhang" of the 
ear to the north and south of the track was therefore one foot, 
four and three-quartera inches, and the diatance in a direct 
line from a point a foot and # half north of the north rail 
to the aouth edge of a car standing on the north track, would 
be seven feet, aeven and one-fourth inches, The clear pre~ 
 ponderance of the evidence ia to the effect that while the 
plaintiff, walking at the rate of three or four miles an hour, 
was croseing this apace of leas than eight feet, the atrest 
car went a distance of at leaat one hundred feet. At three 
miles an hour, a man walke 4,4 feet per naecond, or eight feet 
in leas than two seconde. A car moving 100 feet in two 
seconds ie traveling at the rate of 34 milea an hour. Even 
if the plaintiff walked due south-weet "on a slant", the dine 
tance covered by him vould not be over twelve feet, ani on 
that assumption, if he walked at the rate of three miles an 
hour, the car must have been moving at the rate of over 
twenty-two milea an hour, From these simple computations, 
which any intelligent juror could make, it ia manifest that 
the motorman'sa eatimate of the rate of speed at which he waa 
traveling ia altogether too low, and ia wholly inconsiatent 
with the rest of hie testinony, with thie exeeption, his 
evidence corroborates that of the plaintiff in most reapects, 
and leaves little room to doubt that the negligent, not to 


say reckless, operation of the atreet car was an efficient 
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cauas of the accident, if not the sole cause. 

There ig no count in the declaration, hovever, 
which charges any wanton or willful misconduct or intentional 


neglect of duty on the part of the defendant's servants. 


Henee, the question of the contributory negligence of the 


plaintiff still remains, ¥ V. Coal Co. v, Moran, 
@10 I1l., 2. 
In Chicago City Ry. Co, v. Sandusky, 19% Ill., 400, 


a cable car collided at a atreet oroasing with a junk wagon 
in which the plaintiff was riding, and it appeared from the 
evidence that veforefattempted te drive across the tracks, 
he "looked down the street to the south and saw the car which 
was approaching the croseing from thet direetion". He testified 
that the car was then, as he thought, a distance of about oné~ 
half block from the crossing. It was contended that upon 
this evidence it muat be held, ae a matter of law, that tne 
plaintiff was guilty of a failure to observe ordinary care for 
his own safety. As to thie centention, the court said: "Ate 
tempting to cross the track of a street railway ahead of a 
moving car is not necessarily to be imputed as contributory 
negligence, It may or may not be prudent, depending upen 
the proximbty of the car and the speed with which it ia moving. 
Whether, in the particular instance, reasonable care was exer- 
Gised in going upon the track is usually a question for the 
jury, unier proper inetructions.*****The evidence in the present 
Oase was not such as to justify the court in decluring s@ @ 
matter of law, the appellee did not act with reasonable oare 
fer his own safety." 

The same conclusion was reached in Chicago Union 
Tract Ce. Boobs B17 Ill., 404, where the driver of 
a heavy truck, loaded with flour, turned hie team across the 
etreet car tracke in the middle of a block ahead of an ap= 


proaching electric car and a collision followed. There the 
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gourt said (p, 407): "He (the driver) said thet he knew the 


ear would have to stop or slow down or it would probably 


strike hie wagon, and that the car could slack up just as 


weli as he could with a team, and he thought the motorman could 
stop the car when the car was right close toe the wagon. That 
testimony would justify the conclusion that appellee knew, 
when he drove upon the track, that a collision would be in- 
evitable in the ordinary operation of the car, unless the 
motorman ef appellant should prevent the collision by his care 
and diligence. But appellee also teatified that when he turned 
his team to crose the track the car was about one hunired feet 
east of Whipple etreet, that said street was about two hundred 
feet east of him, and that he thought he had time to get across 
the track. He waa bound to exercise a rexsonuble judgment in 
view of all the circumstances, and the court, in peasing on 
the motion, was required to consider a1] the evidence, includ-— 
ing the distance of the car from the wagon, the rate of apeed 
and all the circumstances. We cannot say that in so consider- 
ing it, the evidence necéanmarily led to but one conclusion, 
but we think that the guestion xhether, under all the circum 
atances, sppélise believed, upon rsasonable grounds, thet he 
had tine to get agrose the track before the gar would reach 
him, was properito be eubmitted to the jury.” (Italics ours.) 
We think the facte of this case vring it within the 





reasoning and conclusion of the canes above cited. It cannot 
be held, az a matter of law, that the plaintiff waa necessarily 
guilty of a want of due Gare merely beeause he attempted to 
cross the defendant's tracks with knowledge that a car was 
approaching repidiy. Thether 1% was prudent for him to de so 
depends upon the dietance he had to go, the apparent proximity 
of the car, the apparent apeed with which it waa moving at the 
time and other like circumstancea, In deciding to make the 


attempt, he wae bound only to exercise a reasonable judgment, 
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in view of all the circumstances; and if, as he testified, 
he believed he had ample time to crose the tracks ahead of 
the oar in safety, it was a question of fact for the jury 
whether, under the circumstances shown, he had reasonable 
grounds for that belief, The jury having found in his favor 
on that question, and ita finding having been approved by the 
trial judge, we are not authorized to set aside the verdict 
and reverse the judgment, unlesa we are prepared to say, after 
a due examination of the evidence, that the verdict is clearly 
contrary to the weight of the evidence. Thia we are unable 
to do. When the plaintiff first saw the car coming, it ape 
peared to be nearly « block away. Fe had leas than twenty 
fest to go in order to cross the track, The car scemed to 
be "far enough down", wo he went on, Just before he stepped 
on the track he looked again. The car was 100 feet away. 


He hesitated, but concluded there wan time to orose in safety.” 


Ye can see nothing unreasonable in that conclusion. Thile 

he could see that the oar was coming along very faat, it 

would be unreasonable, in our opinion, to expect him to deduce 
from thet fact, at hia peril, that the car wae moving at the 
unusual speed of 100 feet in two seconda, and that the motor- 
wan would make no effort whatever to check this most extracor- 
dinary epeed in approaching a public crossing in a business 
atreet. Thile it is undoubtedly true that the plaintiff had 
no right to rely solely upon the presumption that the motorman 
would perform his legal duty to exercise due care in the oper- 
ation of his street car at auch a time and place, yet that pre-e 
@umtion exiats as a matter of law and ie entitled to due 
weight in determining the question ef contributory ner¢ligence,. 
"Anticipation of negligence in others is not a duty which the 


law imposes.* Schlanuder v, Chicago & So. Traction Co., 253 
Tll., 154, 159. The reasoning of the court in Chigago City 


Ry. Co. v. Otis, 192 I1l., S14, and in Chicago General Ry. Co. 
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Vo Carroll, 91 Ill, App., 386, Zapplied toe somewhat similar 
facts, is aleo applicable to the facts of thin case, 

We do not think the court erred in refusing to pere 
mit defendant's counsel, on Groga-#xamination of the witnese 
whe had given hie opinion that the car was going at the rate 
of 35 miles an hour, to ask such queetions aa; "You think it 
not unusual for cara to run 35 or 40 miles om Lake atreet in 
Chicago?" and "hat ia your opinion ae to the apeed of care 
on other streete?® The witness was not testifying ae an 
expert, and even if he were, the sareastic and belligerent 
tene of the questions justified the ruling of the court. Nor 
wae it error to permit the plaintiff to teatify that he heard 
neo gong or bell. While perhace the failure of the motorman 
te ring a bell as a warning to the plaintiff might not be an 
independent ground for recovery, yet the fact that plaintiff 
heard no bell rung had a bearing upen the question whether the , 
plaintiff wae exercising due care for hie own safety. Ae to 
the conversation between the motorman and one of the paseengers 
Rome time before the accident, we do not attach any serious 
importance to the alleged error, if any there was, The fact 
that the car wae going very fast being clearly shown, it sould 
make no difference whether the motorman said he “would hustle 
up" to keep cn appointment, or not. 

The plaintiff'a third instruction defines the words 
“ordinary care" to mean "that degree of care which a rearonably 
prudent or cautious peraon would take to avoid injury under 
iike circumeatances"., It ia objected that thia construction 
ageumes that a reasonably prudent pereon might find hineelf 
in the position the plaintiff wae in at the time of the injury, 
and the case of N, $. 8 R. Re Co. v. Sosaar, 2035 T1l., 608, 
ia eited in support of this view. The instruction in ques- 


tion in that care, however, was not the same as the one given 
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in this case. There the worde “under like circumst»neea" 
were followed by the phrase “and in the eame situation", theree 
by limiting the queation of due care to the conduct of the 
plaintiff at the time of the injury, "regardless of his cone 
duet in placing himself in a place of danger", with the 
latter phrase omitted, the words "under like circumstances*® 
are not limited to the precise moment of the collision, but 
embrace #11 the clroumstances relating to the accident. But 
if it were open :tocthe objection stated, the defendant ia net 
in a position to complain, for several of ite own inatructiona 
limit the queation of due osre to the conduct of the pisintiff 
"at the time and place in question", See Commonwealth Dleg- 
trio Go, v. Rose, #14 Ili., 545; United Breweries Co. vy. 
O'Donnell, 321 Ill., 334, 


Finding no reversible error among those discussed 


in the briefe of counsel, the judgment will be affirmed, 


AYFIRVED, 


Mre Presiding Justice McSurely dissents. 
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FRED C. RIGHMIRE, 4 

Defendant in Erroy, } ERROR TO 

VSe ) MUBRICIPAL COURT 

GEORGE A, NEEVE f L 2 , OF CHICAGO. 

Plaintirr 4 Vy Chartered. MeN tyr 

F om Ps di ar a os cx — — Lf yy 


WR, JUSTICE FITCH DELIVERED THE OPIBIOK OF THE COURT. 
Defendant in error recovered a judgment against plain- 

tiff in error for $400, in an action of the fourth class, 
brought in the Hunicipal Court of Chicago. The plaintiff's 
ataterent of claim is for money due upor three promissory notes 
signed by plaintiff in error. fhe first two of such notes are 
dated “Chicago, October 19, 1910", are payable to the order of 
¥eCarty & Russell, at 145 bearborn Street, Chicago, Illinois, 
and are endorsed by them in blank. fhe third note is dated 
"“oreces, Ind., Hay 7, 1916", is payable to the order of plain- 
tiff in errer at the First National Bank in Chicago, ami is en- 
dorsed by plaintiff in error in blank. The aummons issued by 
the Municipal Court commands the bailiff of that court to summon 


the defendant "if he shall be found in the first district of the 





Gity of Chicago to appear before the Municipal Court", etsc., and 
the returm of the bailiff shows personal service by delivering «4 
copy to the defendant, “with a praecipe and statement of clain 
ard affidavit attached thereto, and at the same time informing 
him of the contents thereof in the city of Chicago". ‘the defend- 
ant entered a general eppearenee and demard for a jury trial, and 
_ filed an affidavit of merits, which, as amended, atates that is 
defense is that all the notes were executed without consideration, 
{ that the first two nctes were assigned to the plaintiff after 
the maturity thereof, and that the third note was executed and 
delivered to the plaintiff by the defendant. When the case was 
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_ reached for trial, the defendart made a motion for a contin- 





nance, and in support of his motion, filed twe affidavits, The 
first was signed by a physician, who deposed that about two 
months prior to the trial, he had performed 4 surgical operation 
upon the defendant, "that said Neeves is not able to appear in 
court because of the said physical condition of said Neeves", 

and that “he verily believes the said Neeves will not be able 

te appear in court for the trial of this suit for at least thirty 
days hereafter". ‘The second affidavit is by the attorney of the 
defendant, who states that defendant “has besn sericusly ill for 
some length of time", that two months before the trial he had a 
surgical operation, ani that the affiant wae informed by the sure 
geen that defendant would be fully recovered and able to be about 
in threes or four weeks after the operation, but that complications 
ensued, which “delayed and prevented the full and serly recovery 
of said deferdant*, that defendant "will be ready and willing 

te proceed with the trial cf said avit as socom as his physical 
cordition will permit, and affiant says that he fully expects 
said deferiant will be able to appear in court and preceed with 
the trial in rot to exceed thirty daye"; that the presence cf 
the defendant is necessary because he is a material witness in 
his cwn behalf; that he expects to show by the defendant that 
the third note wae executed ami delivered “sclely for the re- 
lease and satisfaction" of sundry unfounded claims for mechanic's 
liens, which, affiant states, were clowia wpom the title te de- 
fendant’s property; that the presence of defendant ia aleo nec- 
essary for the purpose of aiding in the examination and cross- 
examination of witnesses and te explein certain letters and con- 
versations which the affiant saye the plaintiff will introduce; 
and that “because of his physical condition, defendant is unable 
te appear in court", The record thon shows that “the court, 
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upon consideration of said motion and upon the fact that thie 
Caues has been upon the trial call on February 13, 14, 15, 16, 
19 and 20th, and called for trial several times during this tine 
and postponed upon the motion ef the defendant, whose scunsel 
promised that he sould obtain the deposition of the defendant, 
* ¢ # and on the further ground that the cause had been expressly 
continued from February 20th to February 23rd on motion of deft., 
who stated by counsel that he would be ready for trial on the 
25rd", denied the motion for a contirmance. No letters from, or 
conversationa with, the defendant, were introduced. 

it is first urged that the sourt erred in denying the 
motion for a continuanse. In suppert of this contention counsel 
cite the case of Sotmell v. Rothbath, 71 111. 83. The only point 
Gecided in that case was that the court properly denied a motion 
fer continuance, on facts similar to the case before us. It was 
there held that affidavits which do not show that the presence 
of a defendant at the trial is necessary and which do not state 
thet the defendant is sick at the time of the application for scon- 
timuance, are insufficient. The same is true in this case. ‘he 
statements in the affidavite that the defendant sas “umable to 
attend the triel” ars the mere conclusions of the deponents,. Nei- 
ther of the affidavits shows any necessity for the presence of 
the defendant at the trial. ‘he matters which if. is said the de- 
fendant, if present, «ould testify to, woulda not be material, if 
true. We are of the opinion that there was no error in denying 
the motion for a continuance. 

It is next urged that the “Yunicipal Court of Chicago 
is a local inferior court, that no presumptions are to be indulged 
in favor of its jurisdiction and that the record does not show 
that the umicipal Court had jurisdiction. ife think the contention 
is without merit. Jurisdiction is the power to hear ari determine 
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& cause. Section 2 of the Kunicipsi Court Act gives the Muni- 
cipal Court jurisdiction, aa cases of the fourth class, of *all 
civil actions, quasi criminal actions excepted, for the racovery 
of money only, whem the amount claimed by the plaintiff, exclu- 
sive of costs, does not exceed One Thousand Dollars”. Section 
4 of the Act divides the city of Chicago into five districts, 
the firat of shich embraces the central business portion of the 
city. Section 29 provides that cases of the fourth class, mention- 

ed in section 2 of the Act, shall be brought and prosecuted in 
the district in which the defendant resides or is fours. The 
bailiff's return shows that the defendant was found in the firet 
district of Chicago. He entered a general appearance and filed an 
affidavit of merits, in noither of which did he object te the 
Jurisdiction of the court, Jurisdiction of ths subject watter 
is expresely conferred by statute, and jurisdiction of the person 
cannot be denied sfter a general appezrance has been entered and 
a plea to the merits has been filed. An affidavit of merits in 
the Mumicipal Ceurt answers the same purpoze in thia respect, 
as @ plea te the merita in the Gircuit Court. Furthermore, as 
all the notes sued upon were expressly made paysble in the city 
of Ghicago, the cause of action arose or accrued within thet city, 
and that fact appears of record. 

finding no reversible error in the record, the judgment 

of the wuni¢ipal Court will be affirmed. 


AYPINMED, 
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MR. JUSTICE FITCH DELIVERED TH® OPINION OF THE COURT. 
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Defendants in error are in the lumber business, and 
plaintiff in error is a wagon manufacturer. One Jox, a lumber 
broker, told Hamilton that plaintiff in error “wanted two wagon 
leads of first and second hickory". Hamilton understood this 
as an order from plaintiff in error, and sent two wagon loads 
to the place of business of plaintiff in error, with tickets 
purporting to show that the wagons contained a total of 4653 
feet of "first and second hickory". As the wagons were unloaded 
one of the men in the yard of plaintiff in error "tallied" and 
graded the lumber and noted on the back of the tickets that 
there had been "received in good order" 1172 feet of "first and 
second hickory" and 2525 feet of "common", an inferior grade of 
lumber. ‘fhree days later Hamiiton wrote to the plaintiff in 
error as follows: “We enclose you invoice for two wagon loads 
of hickory, shipped to you on order from Mr. Jox. «= +# » This 
lumber was billed to your firm on our tickets and was subject to 
your acceptance or refusal. # # + We would be pleased to have 
you report on these two loads as early as possible, and if satis~- 
factory, we will adjust the matter with you direct. Mr. Jox was 
merely selling on a commission". The invoice which was enclosed 
with this letter was for 4653 feet of "1 &2 Hickory @ $55, 
$255.92". Plaintiff in error replied to this letter as follows: 
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"We never bought two wagon loads of hickory from you, although 

we made a similar purchase from Mr. Jox. # * = We cannot pay 
for this lumber both to you and to Mr. Jox,. 22 # Moreover, = % * 
our tally is altogether different from yours, and even if you 
were entitled to payment for this lumber, your tally"price is 
incorrect and does not agree with written order for this lumber 
given ir. Jox. * « = We shall be pleased to pay you for this 
lumber in accordance with our order and tally sheet provided 

you will give us a written order from ir, Jox to that effect". 

In response to this letter defendants in error offered +6 accept 
$195 in full "to avoid any trouble or litigation", and saying fur- 
ther, "if this is satisfactory mail us your check. If not, we 
will cail on you for our lumber". To this offer plaintiff in 
error replied that “the total amount of our purchase from ir, 

Jox is only $154.25, as the common was bought at $50 and the lst 
& 2ds at $50. Our tally made up by Mr. Jox and our tally man 
shows 1170 ft. ist & 2ds and 2525 ft. common. We suggest that 
you obtain legal right to amount due Wr. Jox from us", Hamilton 
testified that he then demanded a return of the lumber, but that 
plaintiff in error refused to return it, claiming it could not 

be identified. This suit followed. On a trial before a jury a 
verdict was rendered for defendantsin error for $278.81, and from 
a judgment entered thereon, piaintiff in error has sued out this 
writ of error. 

It is undoubtedly the law, as contended by counsel for 
defendants in error, that one who accepts goods that have been 
ordered and appropriates them to his own use, cannot defeat an 
action for the purchase price merely on the ground that the goods 
are not of the exact quality or description ordered, since his 
remedy in such case, in the absence of a warranty, is either to 


refuse to accept the goods when delivered or to return them within 
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& reasonable time. American Theatre Co. v. Siegel, 221 111. 

145. This rule applies when goods of a specified quality or 
description have been ordered. In this case the quality or 
description of the goods ordered was "first and second hickory". 
If plaintiff in error did not receive first and second hickory it 
was not bound to accept the lumber delivered, but was required to 
return the same within a reasonable time. Having received, how= 
ever, and appropriated to its own use the two loads of hickory, 

it thereby waived all right to assert that the lumber delivered 
was not of the exact quality or description ordered. But this, we 
think, is the extent to which the rule above stated can be applied 
to the facts of this case. It cannot be applied so as to bind the 
plaintiff in error either as to quantity or as to price. It is 
clear from the evidence that the only specification of quantity 
was “two wagon loads", and it is also clear from the evidence that 
there was no agreement in adyance as to the price. It is true 
that two wagon loads were delivered, but there is no evidence that 
the quantity invoiced was ever delivered to plaintiff in error. 
The burden was on the defendants in error to show, by a pre= 
ponderance of the evidence, both that the quantity of lumber 

shown in the invoice was in fact delivered to the plaintiff in 
error, and also to show that the price charged was the market 
value of the lumber so delivered. In our opinion, defendants 

in error did not sustain this burden of proof. Proof that the 
quantity invoiced was loaded into wagons at the yard of defend- 
ants in error cannot preponderate over the positive and appare 
ently credible evidence of those who measured the lumber as it 

was taken from the wagons in the yard of plaintiff in error, 

and there was no evidence whatever tending to prove either that 
the plaintiff in error agreed to pay for the lumber at the rate 

of $55 per thousand feet, or that such was the market value of 
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the lumber delivered. For these reasons, we think the 
erred in overruling the motion for a new trial. 

It was admitted, however, by the plaintiff in error, 
that it gave an order to Jox for the purchase of two wagon 
leads of first and second hickory at #50 per thousend feet, and 
that it actually received 3697 feet of hickory. Applying the 
rule above stated as to quality, it is clear that upon the ad- 
missions of plaintiff in errer the defendants in error were en- 
titled to be paid for at least 3697 feet at $50 per thousand 
feet, or $184.85. As these figures appear from the record, 
the error of the trial court in refusing to grant a new trial 
can be cured by a roemittitur, if defendants in error choose to 
cure it in that way. 

If, therefore, defendants in error, within ten days, 
shall file herein a remittitur of $93.96, the judgment for the 
remainder, viz: $184.85, will be affirmed; otherwise, the 
Judgment will be reversed and the cause remanded for a new 


trial. 


AFFIRMED ON REMITTITUR. 
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MR. JUSTICE PITCH DELIVERED THE — OF THE COURT. 


A judgment by confession was rendered in the Municipal 
Gourt in 1910 against plaintiff in error for $355, in favor of 
John Mulholland, upon two judgment notes, dated in 1°95, due one 
day after date and payable te the crder of John Mulholland, with 
interost, These notes were never indorsed. On motion of plain- 
tiff in error the judgment was opered.and leave given to make de« 
fense, the judgment to stand as security. Plaintiff in error 
filed an affidavit of merits setting up that he had paid the notes 
in full in August, 1905, to the manager of ‘Mulholland, who had 
promised to mail him the cancelled notes but failed to do so, 
The affidavit of merits further states on informetion and belief 
that after the payment of the notes Mulholland went inte bank- 
ruptey and a trustee was elected, and “affiant charges that the 
said notes are not now the property of the plaintiff herein". 
Thereupon, on motion of the plaintiff, leave was granted to amend 
all records, papers and proceedings by changing the name of the 
plaintiff (#ulholland) to "J. F. Neliendry, 7. Re Jackson and James 
Ee Taylor, asscclated together in a limited co-partnership, and 
doing business under the firm name of Duquesne Security Co., 
Ltd." Apparently all parties treated this order granting leave 
to amend as an amendment in fact, and no new or amended statement 
of claim or affidavit of merits was filed, but all ordere entered 
thereafter are entitled in the name of the new plaintiffs as above 
atated. A jury trial was had, resulting in a verdict against the 
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| pisintiffs, which was set aside and @ new trial granted. on 


_ the second trial before a jury 4 verdict was returned against the 


defendant and assessing the pleintiffs' damages at “262. Judgment 


was entered upon this verdict and this writ of error was sued out 
te reverse that judsmert. 

Upen the trial, apparently to meet the defense of sant 
of title in the plaintiffs the plaintiffs introduced (1) the deposi- 
tion of a witness who teatified thet in 1904 Mulholland did business 
under the name of "FP. 8. Griffin, prime trustees for Internationsl 
Finance & Development Co.", and that the plaintiffs then purchased 
ail the asasts of Hulholland from said Griffin for $590, among 
which assets were the two notes in question; {2) a bill of sale 
from said "'. W. Griffin, prime trustee", etc., to the Duquesne 
Security Co. Lid. of "all negetiabls instruments, papers and ac- 
counts mow on the books of first party hereto"; and (3) the deposi- 
tion of a witness who testified that these notes were “on the books” 
of Griffin, trustee, at the time of such purchaze, All this evid- 
ence was admitted over the objections of the defendart, and at the 
Glose of plaintiffs" evidence, defendant's sounss!] moved to ine 
struct the jury to find the iasues for the defendant on the ground 
that no proof of title in the plaintiffs had been shown. Thia mo- 
tior was renewed at the close of 411 the evidence. 8ceth motions 
were overruled, and it ia now sonmtended that the court erred in re- 
fusing to instruct the jury to find for the defendant, as thus re- 
quested. 

Under section 62 of the Practice Act, (which has been 
adopted by Rule 25 of the Sunmicipal Court az as ruie 6f practice 
in that court) the burden cof proof to show a valid assignment of 
the notes wes upon the plaintiffs, in view of the fact that the de- 
fendant, by his affidavit of merits, had denied umdier oath the 
title of the plaintiffs to the notes in question, ‘The law is weil 
settled that, urder the statute in force at the time theas trensace 
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tions took place, a promissory note could not be assigned so as 
to vest the legal title in the assignee by a separate instrument, 
but that it could only be done by indorsement on the note itself, 
Packer v. Roberts, 140 Ill. 671; Jacques vs Ballard, 111 Ill. App. 
567, Treuting the order granting leave to amend aa an amendment 
in fact of the original narr, upon which judgment by confession 
was entered, there is no averment in the narr. as thus amended 
that the notes were sasigned to the plaintiffa, and if there had 
been an averment that they were #0 assigned by a aeparate instrue 
ment, as the proof showed, the declaration would not have shown 
any right of action in the plaintiffe. Keelor v. Gampbell, 24 I11, 
287. the practice followed in this case was ao very loose that 
it ealle for a repetition of the languace of the Supreme Court in 
Walter Cabinet Co, v. Russell, 250 11]. 416, at page 420, viz: 
"the object of the rules requiring statements of claim and of set- 
off is to inform the parties of the nature of the respective claims, 
and while the formalities of pleading have been abolished by stat- 
ute, it is still the law in the Municipal Court, as in other eourts, 
that s party is limited in his evidence to the claim he has made; 
that he carmot make one claim in his statement and recover upon 
proof of another without amendment", 

It is, however, insisted by counsel for defendant in 
error that, at the beginning of the trial, plaintiffs' counsel 
stated to the jury that the only issue made by the affidavit of 
merits was payment, and that defendant's counsel, in the presence 
of the jury, acquiesced in that statement, It may be thet if 
counsel for the plaintiffs had relied upon thia admission of coun-— 
sel for defendant as a waiver of all defense save payment, and 
had rested the plaintiffs' case upon the prima facie evidence of 
the notes, the defendant would not now be in a position to assign 
any error based upon a failure of the plaintiffs to prove title to 
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the notes, But counsel for the plaintiffe did not see Pit to 


— 


accept and act upen that admission or statement of opposing 


counsel. Instead of relying upon that statement, they undertook 
‘to prove the title of the plaintiffs, and failed, when the of- 
‘fered evidence of title was objected to, and when counsel for the 


defendant made their motion to inatruct the jury te find for the 
Gefendant upon the ground that no title in the plaintiffs had 


been proved, this was sufficient notice to plaintiffs' counsel, 


upon the trial, that the want of title to the notes, as well ag 
paymont, would be relied on aw a defense. Under these circum- 
stances, wo do not think the plaintiffs can well claim that they 
were deceived or misled by the oral statements of deferdant's 
counsel into a belief that the defense of want of title was waived. 
Other errors are assigned and discussed, but as these 
will probably be obviated upon a new trial, it will be unnecessary 
to decide them. We think the court erred in refusing to give the 
peremptory instruction, and for that error the judgement will be 


reversed and the cause remwandsd. 


REVERSED AND REMANDED. 
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Appellant complains of a verdict ond judgment render- 
aa against him in o dog-biting case, is counsel maintain that 
' @he verdict is contrary to the weight of the evidence, that 
two of the instruetions wore erroneous, and thet the court 
erred in permitting the declaration to be taken inte the jury 
Peon. | ; 
Appellant sdwlitted that he owned several dogn, one 
of which, a large yollow “mixed ©t. bernard," he kept in nis 
butcher's shop at sight as a wateh dog. Appellee testified 
4% wos this dog taat bit ner while ane was peaceably walicing 
along ® sidewalk on « public street, and sovers) other wit- 
—* testified to tie men-biting disposition ef the dag, 
aml te admissions by appellant that he knew "the deg was bad,” 
but kept him nevertneless, and permitted him to run ot large 
upon the streete ueuinsled. Appellant's defence was thet he 
hed sold that particular deg a month before, but that the dog 
ome back on the day of the atcident. There are clreustences 
waieh discredit thie defense. If the jury belleved theplainte 
Aff'’s witnesses, it wee justified in finding the dseues in her 
“favor, ond we see no good reason for disturbing theiy verdict. 
the second instruction Gireeted a verdict for the 
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 ‘pelag guarded or securely musalea”, ond that the plointirr 


was injured thereby, “in manner and form us set out in 

3 PpaRintifi's declaration, ox any count thereof." The third 
 @ount of the declayation st up a city ordinance requiring 

/ dees $0 be tmceled and charged a violation thereof, but upon 
the failure of the plaintii? to prove the ordinance, the 


Court inttructed the jury to find the defondant not guilty 

ap to that cout. it is first objected thet neltiher of the 
peniining counts overt, as a ground for recovery, that defun- 
dant failed to guerd or securely music the dog. The setond 
count ailegen that defendant suffered the dog “to run at large 
Witneut taking Gus and proper care to seeure the sane." 
Teshuically, perhaps, tuis clause, standing slone, would immly 
& failure to tis up the dog. Sut It mast be road «ith ites 
Gontext, The consequence alleged is the biting of the plaint- 
iff, and certainly one way to" secure” the dog so ae to pre- 
vent him fron biting, was to summle him, It is next objected 
that the words "or any count theseet” permitted a rocevery 
under the dliminated third count. it is not to bo supposed 
that ony intelligent jury would understand from the use of 
these words alone, thet the pleintiff could recover on proof 
of fects alleged only in the third count, when by another in- 
etrustion they were specifiesiiy directed to find the defen- 
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Gent not gulity os to that count. (i. 6. 5. Be A. Co, v. 
Bugkhey, 200 Lill. 260, 262.) 

The sevond instruction is furtuer objected to, upon 
the ground that it ignores the defense of contributery negil- 
| Chicago & lton o. i. Co. vs Xughugi, 197 Lil, 304, 
At was hola that"dt te undoubtedly the rule in this state trat 
if the party aay, iam beon guilty of heedlessly placing hime 
aolf in the way of a viclous dog with knowledge of ite prepensi- 
—— or hae brought the injury upon himself by his own con- 
duct, on his feu has proximtely contributed to his injury, 
auen facts will constitute a good defense. This defense, howe 
| ever, Geponds upon knowledge, acd it in only after sctice that 
| the public ars required te ba on thelr guard to avoid injury." 
| If there were any evidence tending to prove much a defense in 
«this case, the objection would be a good one, But the only 
 @vidence in the record resembling « defense of this character 
is the evidence of one Chale, « teanster who lived" next door’ 
to mppellant. He testifled thet betecen three and four o' 
closk on a dey not specified, ho was driving his team past 
the place where plaintiff was injured, and saw a lady,who leok~ 
ed like tw plaintiff, kiek a yellow deg and then fell down; 
that he did nob know whose dog it wes, and thet tne dog did 
not ettack or bite the worn, but ran away. Ye think the court 
did not err in ignoring the alleged defense, under there cir- 


cumstances. 
thile the fifth inetructionyg relating te the measure 


of Gamagen, is mkwerdly oxpressed, we do not think it is oven 
to the criticinm made by appellant's counsel. Assuming it 








= ~ 
















eee eer ke 
ü——— 
—————— 


> 
“ 
ors 





« * * 


—* 
ode LED ver or 0 
tadid ogude oki uk ews oid y wage ui am 
-banoqaug aft 20 opstvorl “atv 30d mutoty 
“x09 favo. wet — mer unt gare 


«vMlul als 3 Sosudiutaoe Ydedemtnow, scart 4. is 
wort yéanetteb ater -osusiad roy 2 odubigecce Libr a ou 
sal chins enegan 0b tenn gaan 
Xindet biove os Iumy tent wo el oo Bextupes 
at eenled 6 dome oveig of guiimet seneblve yo 
ylno elf tee .0n@ Bong 2 od Diuew-nateootde 
towered atid Yo ceneIed © yatidwonet bapges ent 
“10ah $X0N"HOYL! crit wOtemeed © ,aLAtd ene 20: 
‘8 wel bw sei? asowdod Sekt botttésed. ou —— 
stay meos ais gutvich sew of «hetvlesqe Jos yah 2 oe Be Hi 
~door citwy wat 9 waa bao yoouubih sav VRivndele oredy opeiquede 
{mwah [Let nord das gob veLiog # debt y2itsakede ect elie 
DLd gob eed foi ban 4eny. th god. ocoew weal) son. bib edad 


sapod of antes OF ghee aot 166 qaamew — — 
slo coald sobs youw2tebd begekis ans gniwagl of vd son, BED 


wureem Ocif of anlaatorx — EE — osit orate 


4 9. 


moqo ai Anteia Son ob oF denser: se Ubuowin al ‘ccguab 06 
$2 golewas .Loanwos a! ina Liorge yt obem mulolsine ott of 


i 
J 
* 


4 





to be true, an stated by counnel, that “there are many ine 
juries vhich result directly from an secident of this kind 


for which damages say not be allowed by the jury,” still 
there wae no evidence of any injurious resuite of that dhare 
. acter, and the inatruction, in two distinet phrases, specifi~ 

@ally limits the jury to the consideration of suth injuries 
and resulting damages on wore show by the evidence. 

It ie finally urged that it wan “bad practice" to 
permit the declaration to go to the jury room. Counsel odmit, 
however, that in Kanghett Vv. Heom, 219 lll. 546, such © orace 
tice wan held not to constitute reversible grror. hile the 
practice in question should be aveided as much ag possibie, 
yot it not infrequently happens thet counrel prepare and sub« 
mit instructions so framed ap to be meaningless to the jury 
wnless they heave the declaration before them. That wae true 
in this case, md therefore the court did not err in follow+ 
ing practice which could net well be evoided under the ¢ir- 
cumstances. 

The judewunt will be affirmed, 


APF IRMED. 
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WR. JUSTICES PITCH DELIVERED Bis GriNlon OF THG COURT. 
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in October, 1909, appellee, an experienced structur- 
al iron worker, was in the ompley of appellant, who was on+ 
gaged in constructing « bridge on the "Mayfair cut-off" of the 
Ghieago & Northwestern railway. The reilroad runs east and 
weet end before appellant begen ite bridge work, twe concrete 
abutments had been erected sbout sixty feet apart and one 
tundred feet in length from north to south. Yhe slide facing 
the center of the bridge, in each of theses obutments, was pare 
pendicular from the base to about seven feet from the top, 
where there was o lodge or offset upon waich the ends of the 
bridge girders were to rest. At the back and st both ender, 
the abutments were constructed in the form of huge steps. The 
excavations made te reteive the abutments head not been back~ 
filled, and on the sant aide of tne east abutment a planks, or 
two lid stross, afforded the worknen means of ascese from the 
“shore” to the abutment. 
dust before the aceldent, a trenty-seven ton cirder 
head been Lifted by » derriek te & position immediately above 
the ledges above deseribed ond was hanging in chains between 
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the two abutments. .ppelilee assisted in placing the cast end 
in its proper position on the ledge, ond was then told by the 
foreman to "run acrons there and help that man to set the other 
base." Appelles Glinbed upon the girder, . and ran over upon it 
to the top of the weet abutment. ‘Thon, in order to get down to 
the level of the ledge upon which the girder was to be set, he 
ran to the nerg$h ond of the abutment and jumped down the steps. 
A Smell piece of planks from whieh o large nail wan protruding, 
_ Wee lying loose upon the second step, and appellee jumped upon 
the neil and sustained o painful injury. He testified thet it 
wos u cleor, bright day; that {f he had Locked before he jumped, 
né would have seen the all; ond thet such pleces of wood and 
mails wore sometines used for seeffolds in doing the kind of 
work An viieh he wan then engaged. Ho slse testified that he 
Gia not kmow how the piece of plank came to be there, nor how 
Jeng it head been thers. There is mo evidente in the record 
bearing upon those quentionse. Appellee recovered a judgment 


for $700. 
We are unable to nee any theory of liability wpen 


whith this judgment een be custeined on the facts shown. 

While it is unquestionably truc thet it wars appellant's duty 

to use ordinary care to furnish the appellees with o reasonably 

safe place in whieh to work, yot, in erder to recover for an 
Alleged neglect of that duty, it was incumbent upen the ap- 

pellee to shor not only that s defect or donger existed in 

the place furnished but also thet appellant hed notice, or 
imowledge thereof, or ought to have had, and thet appellee aia 

not know it, nor heave equal means with appellent of knowing it. | 
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216 11. $27; . Galloway v. 
Gea ie J, & Py By. Cong 234 IL]. 474.) Appelles's coumpsel 
insists that the evidence of appelice to the effect that he 
gow the foreman use the same steppe in the same manner ot Least 





‘five times prior to the accident is sufficient to cuarge ap- 
pellant with knowledge of tie presence ef the piece of board 
with tae upturned nail and the Gangor of leaving it upon the 
atepe. Sut there is no @videnee that the board wae there at 
those times. For aught thet appeure from the evidence, it 
may have been throw: there, or dropped by some fellow vworlenan 
a moment or two before the accident heppensd. Acnse, irres~ 
pective of any quection of contributory enatignes @a the part 
ef appelice, in falling to look before he jumped, and irrea- 

) pective of all question as to viethex appellee did not have 

“equal opportunities with appellant te see and te mor the 
danger, the proof wheliy falls to show thet appellant had, or 
ought to have bad any knowledge or notice of the defect which 
cuused the injury. 

Purtnermore, ve think the principle wiich applier te 
injuries remiiting from temporary changes during the progress 
of the construction or demolition of buildings, is applicable 
te the fects of this case, and timt the court erred in re~ 
fusing an inetruction embodying that principle, offered wy 
appellant. in (gle bres. (0. v. Manton, 140 Lil. App. 527, 
it wee oid by Nr. Justices rown, of this district, that “it 
cannot be the law that when the building is im pregess of con- 
struction an employing ewer or contractor, under the ceneral 
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\ doctrine of hia obligation to furnish his employes a sate place 
4 $0 work, is Liable for injuries to one of them coumed by his 
stepping dm brond daylight ono nat ar spike protruding from 
| material either discarded or te be used, which is lying about." 
In @aeh Gnse, the risk of injury fren such temporary confitions 
Of danger is in sost cares one of the ordinory end umual risks 
| ineddent te the omployment woieh is ascwesd by the contract of 
employment. So far an the evidente shows, tict wear true in 
«thin case, ond the instruction should have been given. 

| For the reasons stated, the judgment will be reversed 
and the exuse remanded, 


REVERSED ARD GEMANDER. 
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Appellee recovered o judgment aghinst appellant for 
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$2,009 for personel injuries sustained in a street car sceident. 


4S we have renched the contlusion that the judgment must be ree 


— yersed on account of errors in the instructions, only a brie 


outline of the facts will be stated. appellant operates a 
double-track street car line on Wabash Avenue. Appellee is the 
driver of «© mall wagon and just before the accident was driving 


gest acroes Wabash Avenue at the intersection of Peck Court. 


Gefore reaching the tracker appellee saw a street car approach- 
ing from the south on the cast treck. It was 10:50 o'clock at 
night. The street was well lighted and there wav nothing to 
obstruct his view of the appronching car. lie testified that 
when he first sew the cor, it war approximately 500 feet away 
from hin; that just befere his horse stepped over the west rail 
of the eset track he looked again and saw that the car war only 
60 or 70 feet from him, whereupon he “whipped up" fis horse. 

At the same moment the motorman endesvored to stop the ear, tut 
woe unable to do ee in time te prevent a collieion. The car 
struck the hind wheel of the mail wagon and appellee war thrown 
to the ground. Whethor the motorman was to blame for the eee 


cident, and whether appellee eae exercising due care, were clone 
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questions of fect under the evidence, snd it was therefore ine 
portent thet the instructions should be accurate. 

The eighteenth instruction given to the jury on 
behalf of appellee stated that if tie jury believed from the 
evidence that the motorman either saw, or by keeping a vigilant 
wateh Gould have seen the horse and wagon moving toward and 
eerese the tracks ond in danger of injury, ond thet if tne 
motorman sould then heve everted the collision “by etopping 
esid car within the shortest tice and space possible under the 
Gireumetances,” but neglected to do so, then, if the jury fur- 
ther believed from the evidence that the plaintiff oxercised 
omiinery cere in driving toward und across the tracks, the 
verdict chouli be for the plaintiff. 

the trentisth incstrucion stated in substance, that, 
&f the jury bolleved from the evidence that the motorman did 
net use ordinary care to obverve the pomition of the piaintiff, 
and that if he had exercised euch care "he could have seon the 
wagon in tine to have stopped hia ear or slackened ite speed eo 
as to have oevelded injury to the plaintiff,” and that the 
plaintiff was injured "on account of such negieet,” the jury 
ghould find a verdict for the sisintiff. Both of these tin~ 
steuctions, in ou evinion, are erroneous. In effect, the 
eigntoents instruction told the jury thet the lay required the 
motorman, of soon af he gaw or could have seon that the piainte 
Aff wae crossing ahead of hie car, to stop his car “in the 
shortest possible time and space" in order to avert « collision. 


The trontieth instruction, in effect, states the same slleged 
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principle in s different form. Seither inetruction ie an 
accurate statement of the legal rule applicable to the facts 

of this case, it was the duty of the coterman only to oxere 
eise ordinary core under the clreumatances to svoid the colli- 
fion, snd not the utmost poselule diligence, whieh is clearly 
implied by these instructions. It is true thot by another ine» 
struction (ihe twenty-sixth) the jury vere told that the defen 
dant was not required to exercise the hichest degree of eare, 
wut only such care oc a perfon of ordinary prudence would ex~ 
ercise under like cireumstences; but as both the eighteenth and 
twentieth directed = verdict if the jury found the facts to be 
ae therein stated, the error could not be cured by other in~ 
structions. Moreever teking all three of these instructions 
together, the jury rould be apt to conclude that the fnllure 

of the motorman to stop his cer in the shortest possible tine 
and @peace, or hic fallure to do any other act which was 
*possltle" under the circumstances, wor, neceteerily and as a 
mattor of law, a faliure to exercive the care which a reasonably 
prudent person would exercine under like cirewnetances. 

Both the eighteenth ond twentiets inetructions are 
open to the further objection that they ssmume that a particu. 
lar act or omission, on the part of the motorman, would cone 
stitute negligence, “Inetructions asmuming the existence of 
any mterial fact have always been condemmed." I. C. Nn. Rh. Co, 
Vv. Johnson, 221 112. 42. 

The error in giving these instructions was increased 


by the rofusal of the court to cive defendant's inetruction 
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mumber 6. It correctly stated the rule applicable to the 
@efendent's theory that the plaintiff drove in the way of 

the car so suddenly that the motorman had no such notice of 
danger as to give him an opsertunity to avoid the gollision 

by the exercise of ordinary care and skill. There was evidence 
tending te support tic theory, and the principle therein stated 
was not covered by any other inctruction. It was error to 


refuse it. 
For the reasons given, the judgment of the Circuit 


Court will be reversed ond the cause remanded for s new trial, 


REVERAMD AND AEMANDED. 
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Appellee, isase clatkin, having recovered a judgnent 
agsinet Morris L, Goldberg, filed his pLLl in the Superior Court 
against ooid Goldberg and the appellant, Jacob L0vy,s ia which 
it wap alleged that Goldberg had conveyed a1) his property te 
Levy for the purpeoe of defrauding creditors. Tho bLLL sought 
to have the real eatete fo eonveyed subjected to the lien of 
Zintkin's judgment. Goldberg ond Levy anewered, admitting the 
recovery of the judgnent, but denying that the Gonveyonce was 
meade for the purcose of defrauding creditors. Replications 
were filed to the onawers, after which appellee, Ludwig Koepke, 
filed an intervening petition, setting up the recovery of & 
judgment in his favor aginst Goldberg and, asking that the 
property conveyed be sito subjected to toe payment of his judg- 
ment. The answers of Levy and Goldberg to tho original bili 
were by stipulation ordered to stand ab answers to the inter 
vening petition. After an extended trial before the sourt, 

& decree was entered finding that the deed from Goldberg to 
Levy wes onde in bad faith ond without consideration; that 
Goldberg was in equity the real owner of the premises conveyed 
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by Adm to Levy; ond thet the property wos subject to the 2460 
of appellee's judgments. fron thin decree Jasob Levy hos pom 
fected an’Sp-,to thie court. ‘hile he lms assigned a number 


«Of alheged errors, the oue error discusped in the brief is 


that the decree is coutrury to the evidence, or, ln other 


Words, tet the fraud alleged in the DLL of complaint and 
intervening petition warn sot established iy tie evidence. 

in view of the gaxvneot argument and extended pre- 
sentation of tie facte submitted by counsel far apeliant, 
am of the meagre recly thereto by appelices’ counsel, wo hove 
found it necessary to curefuily aift and otudy ail of the ovie 
dears contained in the record. After sueh oxemination, we 
fing it very Giffiewlt to dotomino, with my degrea of core 
telnty, wiethor the transection in question wan « bosn fide 
transaction, or otiwivise, Although Goldberg Plied an anawer, 
ap abeve stated, denying tlw slleged tod faith of the convey~ 
anes to Levy, yet during the trial, ke, for some couson, dine 
sharged the counsel he bad orlginally employed and took the 
stend af « witness against oppeliant. ie story 1 Binks find« 
ive hieself very much in debt ond unabie to coy bie debte as 
they matured, he toplied to appellant, who ie Lis sonein=low, 
and whe ie s lewyor, for advice and assintence; toot apocliant 
prepared, sii Goldberg wd hie wife executed, ® quitelals deed 
of 611 bie reel extate and aii sis personal property to upped 
ionts, with the understanding that appellant would take charge 
of all hie property and efisire, collect bie oubstonding 
eeGounte, settic with the ereditert, snd wien matters were 
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straightened out, to “give back" tho property. There sre 
mony circumetances connected with the transaction, as sown 


by the evidence, tonding to euppert Goldberg's version of the 


matter. 
On the other hand Goldberg's general reputation for 


truth and veracity was ameniled by several witnonser, end 
appellant denied timt he ever made any such agreement, or that 
he understood the matter in the seme light am Goldberg and his 
wife. Kile version was timt ho purchesed a11 the property out- 
right, in good faith and for a weluable consideration. There 
are circumstances in the record waich tend to supsert appel- 
lent in this theory, but there are also circumstances tending 
to dincredit and cast doubt upon it. The alleged considers~ 
tion for the transfor war the immediate payment of some small 
bills, amounting to 4200, the cancellation of « ciaim by the 
son-in-law againnt the father-inwlew for attorney's feesa, and 
the subsequent payment of claims held by Morris & Co. and 
A\pmour £ Co. agninet Goldberg, whith appellant tertified wore 
se urgent that special provision had to be mde to moet them, 
in order to provent the errest of Goldberg upon o charge of 
obtaining credit by means of faloe ctatemente. Apreliant 
proved that these conpiderstions wore in fact paid, but Gold- 
berg tostified that no part of the money thus paid was nape 
pellant's money, but war monoy thot belonged to Goldberg ond 
Canc to appellant by reason of the position he oceupiod on the 
ostensible owner of the property ond business of Goldberg. 

in thin state of the recerd ve mint, in the nature 


of things, be guided very largely by the determination of the 





ow owed? .Ytaeqou; ens “Mond 
ONG 8 ~oessenanand acd 
@sg Yo nolavev eyrodbiow swoqaum 92 guinene 



















— 9 Pia teil sivensse : 
«ot aottngwcer —X “atypodates saat Tide O08 a0 


tiie Po ad a — ae Dt eb Ceres 
bee ,acuwentiv Sonoved oi botiaaae aan qieexey a 


tos we ytroaoerye coun wo shen Tove ui Yai balned 4 


3 144 AS bo. ial 
als ba guodbio® ax gight eaea vit at ** 
14 BE dey a 4 mt te ue ti —* 
sto yecew wu) Lis goanitouny os # ow 6 ry 
Cte ay” hy mn 


oct wi alate » Yo aozentieonse act 4008} oF 
ae ae | 


ins snout o* yesrn 20 102 wadendesosida ond Serer J— 


yt te 
Dna 10° 4 atmo Ws ble! sntade to dmemysy 
& $44 . eet 
wer bottlsees — roten qgnadBo tantage ted 


omar? $906 of ohax ei oa jens intense —* 

Ye ogieio » aw guédaied to doors —* ——— od 

incliegg’ -atnemedete oelst Ye anson * — os 

“biod gud »biag toe t oi over eno Leauebhenee osaut tat 

“qn oe ble sud yonon ‘exe ‘to pusq on Sasd yeh ye. 

BAe Wredhieo od begsoted 2otd yonon sav dud ¢yenon 1h 
eee 


asi? ae Bolquese on nots taoq oc to wa⸗e⸗ — — ‘$nallonqe of 


CW: wi Per —J 
.gr0wbLoo © sevniangd dns wawio7 ong re tenvo “ast 
nisi Ge Qe 
oissen off al — ow fr.090 oie to esos anes al 
<<) gions 
oi? 2o ———— orig we “ogres rev “hebing, od gagnidt 10 


Ps eee wy 


ms 


—...«9 


aps J 
9 4 
a 00— — 

* : 








4 





⁊X 


chancellor, who say and hoard the witnesses. It is impossible 
for us, rouding, as ve must, from the typewritten pager of the 
record, to know hor these wltuesses appeared to him upon the 

stand, ond wit what apparent candor and frankness they testi- 


| 
, 
7 
; 
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fied, One fact stands out prominently and without serious dis- 
pute, namely, that se a result of the transactions in question 
ell the property of Goldberg, after ois undoubted insolvency, 
passed from his control into the control of appellant for a 
nominal consideration which could easily neve been paid, as 
Geldverg says it was, out of the property treneferred. The 
appellant's theory that such «1 conveyance wan mode simply te 
Save te good name of Goldberg is cantradicted Wy the fact 
that the settlement mde with Morrie é@ Co. was not made for 
several months after tne property was transferred, 

V@ Cannot shy tat the Pindinge of the chancellor 
are manifestly contrary to the evidence, and therefore the 
decree will be affirmed. 


AYP LARD. 
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REID; MURDOCH & COs, a Corpor= 


, ) 
ation, f ) 
Defendant in grror, ERROK 70 
VS« } MUNICIPAL COURT 
SOMERSET CANNING COMPANY ) OF CHICAGO 
Corporation, : _ ° 


Pinintt in Error. 
4 182I1.A.112 


STATEMENT, Thie is am action by the buyer against the 

seller for damages for the non-delivery of 5,500 dozen cans 
of tomatoes, being 2750 "cases". iteid, “urdoch & Ceo., a cor- 
poration, of Chicago, Illinois, (hereinafter called plaintitr) 
was the buyer, and Somerset Camning Company, a corporation, 
(hereinsfter called defendant) which ccorducted a canning fact- 
ory at Still Pond, Maryland, was the seller. Ths contract of 
sale was cancelled by the defendant, and the delivery of the 
tomatoes refused, solely on the ground of the failurs, se defend- 
ant claimed, of plaintiff to send shipping directions prorrtly. 
Plaintiff claimed damages cf 7 1/2 cents per dozen cans, cr a 
total amount of $412.55. The case was tried before the court 
without a jury, resulting in a finding ard Judzment egainst de- 
fondant for said amount, which judgment it is seught by this 
writ to reverse. 

fhe facts are substantially as follows: Im July, 1915; 
defendant had appointed Smith, Rouse & Webster Go., (hereinafter 
called the smith co.) of Bel Air, Maryland, a euburd of Balti- 
more, liaryland, as its factors, with power to control the sale 
of its “entire pack of camned goods". A. #. Kidwell was 4 scanned 
goods broker at Baitimors, and the form Brown Merchandise Eroker- 
age Co. (hersinefter called Brown) was also a canned goods broker 
at Pittsburgh, Pa. Om August S4, 1910, Kidwell received a tele- 
gram from Brown ordering, on behalf of plaintiff, five car loads 
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ef “Moon Srand” tomatoes, ‘This order Kidwell telephoned to 





Smith Co., and that company tentatively accepted it on behalf 

of deferdant. On August 25th, Smith Go, wrote Kidwell confirm 

_ ing telephone conversation and the sale to plaintiff, for account 
_ Of defendant, of “3000 gases « = tomatoes, prompt shipment, ¢7 1/2 
cents, less 1 1/2 por cent., f.0.b. factory”, and further saying, 
"Please let us have shipping directions promptly. As scon as 

we get your letter, we will pass contracts". On the same day 
Kidwell signed and mailed to Smith Co. a “sales ticket", setting 
forth a sale to plaintiff for account of Smith Co. of 5000 cases 
of said tomatoes, at "67 1/2cents dozen". Terms “2 per cont., 
less 1 1/2 Balto. rate freight", and saying as to shipment, "Hola 
for instructions". Hidwell, also, on the seme day, signed and 
musiled to Brown another “sales ticket", evidencing the same sale, 
but it was not an exact duplicate of the one mailed to Smith Co.; 





it set forth a sale to plaintiff for account of defendant ef 3000 
gases of said tomatoes, at "47 1/2 sents dozen”, with the addition- 
al words “like samples, Cans tc be absolutely bricht and ciean 
and cases new and neatly stencilied", ani mentioned the terms aa 
"less 1 1/2 10 dsys Balto. rate freight", but said noethinc as te 
shipment. *idwell, a witness for defendant, deposed that sales 
ef this character were usually consummated by issuing duplicate 
sales tickets, one to the seller ard one to the buysr, that in 
this case he sent the original to the Smith Co. ami a duplicate 

te Brown, and that the words “Held for instructions", contained in 
the original sent to Seith Go., meant in the trade thst the rout- 
ing and destination of the shipment would be furnished by the 
buyer before the seller might ship. ‘hen this last mentioned 
gales ticket was received by Brown, he in turn sent it to plain- 
tiff, and when it was received by plaintiff it bore an ondorse- 
ment in lead pencil on its face, “This was changed to read 5 cars; 
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550 Gases each", underneath which was the stamped simsnature "Tom 
Brown Mdse Bro'ge Cos, P.” On August 2Sth, also, Brown wrote id- 
‘well, acknowledging receipt of “contract” for 80°00 cases of toma~ 
‘toes ecld to plaintiff and saying, “These peeple went five mini- 
‘mun Gara, 550 cases each, so kindly change this order to read this 
Way. ‘This is a total of 2750 cases. + % We hope te be able to 
send you shipping instructions on these goods in the next day or 
two, as soon az we receive them from the buyer. «= These ship- 
ments do not go to Chicage, so hold until you receive shipping in- 
structions", Kidwell testified that he received this Letter on 
August 2th, thet he immediately commmicated the contents thereof 
to Smith Co., and that no objections thereto were raised by that 
company. On August 25th, also, Brom wrote defendant, at st422 
Ponds, Hd., advising defermiant of the sale on its account to plain- 
tiff of five cars of tomatoes, 550 cases each, 5500 dozen at 47 1/2 


cents, "to be shipped by + Terms days accept- 











ance or 1 1/2 off for cash in ten daye, + = With Balto. rate of 
freight. ‘juaranteed to scompiy sith the Hations1 pure foed law. 
Six monthat guarantee against sW@lls and leake. Hold for shipping 
instructions". Upon the receipt by Smith Co. of the original "sales 
ticket” executed by Kidwell om August 25th, the Smith Co., on 
August 25th, executed in triplicate copies its sales ticket, or 
contract, dated August 26th, sending one copy to “idwell for plaine 
tiff and ancther copy to defendant at Still Pond, “d., and retain- 
ing ons copy. This sales ticket or sontract menticns the sale to 
plaintiff? for account of defendant of S000 cases of the tomatoes 

at the price above mentioned, “terms cash less 1 1/8% in 16 days; 
delivered £.0.b. Still Pond, "d.3; # # to be shipped promptly as 
per instructions later. Swells guarentead for six months from date 
of invoice, «2 Goods guaranteed to comply with National pure 
food law. During season, seller's option of time. «<= it is une 
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derstood that ‘season’ in thie contract moans the time of the 
! pecking and the time required after the cloes of the packing 

for the prompt labelling of the goods". ‘The scopy of this sales 
ticket or contract forwarded to Kidwell by Smith Oc. was in 
turn forwarded by Hidwell to Grow. On August 27th, Brown wrote 
plaintiff confirming the purchase by plaintiff from deferdant of 
"five cara, 559 cases each" of the tomatoes, and saying, "We are 
enclosing sales ticret tc cover this sale, «= Kinmily sive us 
shipping instructions on this sale as scon as possibie, as our 
packer is anxious tc start to move a car or two ef theses goute", 
This letter was received ty plaintiff on Zenday, August 2th, 
On Auguet SOth, plaintiff? wrote to defendant, at Still Pond, “d., 
giving it full shipping directions for the 2756 oases of ths to- 
matoos, requesting that the invoices and bills of lading be sent 
to plaintiff promptiy. Yhese shipping instructions were evident- 
ly received by defendant on or prior to September end, for on 
that date the manager of deferdant, “r. Cliver, wrote the Smith 
Gee, “I return Reid, turdech & Co.'s shipping instructions. Those 
gceods were scold for immediate shipment. i wired you ami wrote you 
amd Gelled gou up over the phone. Seing unable to get shipping 
instructions, I have cancelled the order”, immediately follewing 
the execution in triplicate of the sales ticket or contract by 
the Smith Go. om August 26th, the Smith ce., who were in constant 
gommmication with defendant by telephone, made frequmt demands by 
telophone om Kidwell for izmediste shipping directions, and, as 
those directions were not recelyed, the Smith cc., om Ssptember 
let, wrote Kidwell that the “Reid <urdoch contract had been can- 
colled” and further saying, "Se have telephoned you every day for 
instructions and told you Tuesday (vig: August 20th) we could not 
hold the goods end had camcelled the sale", It thus appears that 
on the same day that plaintiff mailei defendant shipping instruc- 
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tions, the defendant, by its factor, smith Go., cancelled the 


Gules On September lst the five cars of tomatoes were resold 
te Seeman Srothersa, of New York City, at the same price as 
contracted to be sold to plaintiff. on September Srd, Sroen 
wrote plaintiff that the sale had been cancelled “on account of 
failure to receive shipping instructicns", This letter was re~ 
ccived by piaintiff on Kornday, September Sth, and on that day they 
replied to Brown, expressing "astonishment" ard saying that on 
August 20th it hed written defendant giving “complete instructions 
for prompt shipxent"*, and on september Sth plaintiff wrote suith 
COs, Stating that shipping instructions had been sent on August 
30th and requesting the Smith Co, to see that the order for the 
tesatoca was filled. To this isitteor Smith Co. replied om Septem- 
ber 10th, saying thet under the facts as cutiined in slaintiffts 
letter “the paskors might reasonably be expected to make delivery", 
ami stating the reasons which actuated them in cancelling the sale, 
Piaintiff received this letter om Monday, September leth, and ine 
mediately replied by telegram saying, “packer must fulifil son- 
tract and deliver goods or must pay our loge in replacing goods. 
We have resold the gosde « = and ouztowers are pressing us", 
Smith & Go. replied om the same day by wire that the gaie cf the 
tematees was “for immediate shipment®, ani the sale had been can- 
eelled because of failure to sem shipping directions promptiy, 
and that this was “final™®, On September 15th plaintiff wired de- 
fendant st Still Pond, saying, “#e gave proz=pt shipping directicns 
amd you must fullfil contract or pay our loss in replacing.” Plain- 
tiff commenced the present suit om Cotobker 4, 1010. 

ie S, Stearns, manager for thirty years of the carned 
goods department of plaintiff, testified on behalf of plaintirr, 
without objection teing made by defeniant, that under the customs 
and usages cf the ganned goods trade the terms “to be shipped 
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promptly” mean thet the goods are to be shipped by the seller 
"within 10 or 15 days from the date of the order to ship; that 
where a contract provides for the "prompt* shipment of goods 
_ that are to be held for shipping instructions, such instructions, 
under the usage of said trade, should be given by the buyer within 
10 or 15 days. Charles & Newton, employed by plaintiff for many 
years, also testified on behalf of plaintiff, without objection, 
te the sane effect. 

As te the uswal and customary manner of a purchaser 
giving shipping instructions, Stearns and Newton testified that 
it was not usual in the carmmed scods trade to sive shipping in- 
structions by wire, but by maii. &. flarry Webster, secretary of 
Smith Go. ard a witness for deferdant, deposed that the usual 
way waa for the purchaser to mail written shipping instructions, 
but that it was not unusual to receive them by wire or telephone, 
2 PE L denbers eT Mee Neer, fr F fe — I] wars WAY, 
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« JUSTICE © (GRIDLEY DELIVERED THE GPIBION GF THE COURT. 
It is contended by counsel for defendant that the Iudg- 


ment should be reversed because it dees not appear from the 
evidence thet eny definite contract was made between the parties, 


| 


or that there was the neceasary “meeting of the minds". We are 
ef the contrary opinicn. Ye think that under ell the evidence 
the defendent, through ite factor, Smith Ge., made a contract 
with the plaintiff, through its breker, to sell 4t five cars of 
$80 seses gach of canned tomatoes, of the grads mentioned, or a 
total of 2750 cases or 5500 dozen cans, at e7 1/2 cente per 
dosen cens, less « cash discount, 7.0.5. at deferndant*s factory, 
to be shipped promptiy by the defendant after plaintiff had 
given instructions where te ship the goods. Fe are further of 
the opinion that the contract as made did not contemplate that 
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immediate shipping directions should be given by plaintiff or 
that an immediate shipment of the goods should be made by de- 
fendant im accordance therewith, And we think that, under all 
the facts in evidence, the defendant was net justified in can- 
celling the sale through its factor Smith Co., on the date that 
the evidence shows it was cancelled, solely because of the fact 
that shipping instructions had not then been received from the 
plaintiff, which, as testified by the witness Dallam, president 
of Smith Coe, was “the only reason" for such cancellation. 

It is also contended by counsel for defendant that the 
fudement sheuld be reversed because it appears from the evidence 
that the piaintiff had notice of defendant's cancellation of 
the sale in abundant time to have procured the same goods else- 
ghere ir the market at the price contracted for, before the mar~ 
ket price had advanced, and that the plaintiff was bound to use 
ell reasonable efforta to prevent or minimize loss. it appears 
from the evidence that the market price of the soode in questicn 
was the same as the contract price, namely 67 1/2 cents per dozen 
Cans, from Auguat 28th to September Sth; that from September 5th 
te 8th the price was 70 cents; that on September @th and 19th 
it wae 72 1/2 cents; and that from September 10th to 17th it 
was 75 cents por dezen cans, It further appears from the evid- 
ence that the first advices which plaintiff received tkat the 
sale had been cancelled by defendant was on Monday, September 
Sth, in a letter from Srown, dated Saturday, September Sra, and 
cancelled for the reason (as stated in the letter) of a "failure 
to receive shipping instructions", and thet this information 
eame as & surprise to plaintiff, because on August 50th it had 
premptiy forwarded shipping instructions to the defendant. Ye 
are of the opinion that at this date the plaintiff was justified 
in thinking that a mistake had beer made ani that the sale would 
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yet be consummted, emi that, in view of the subsequent corres- 
| pondsnes had between plaintiff and the Smith Go., plaintiff was 
‘further justified in believing that defendant would yet deliver 
the goods, up to the tine when, om September sth, it recelyod 
‘the "final" word fron amith Go, that the gale hed been cancelled. 
At this date the market price of the goods at the place of delivery 
was 75 cents per dozen cans, or 7 1/2 cents ever the contrast price. 
Other pointe are elaborately srgued by scownsel for defend- 
ant and replied to by coumee] for plaintiff, but we de not deem 
it necessary to discuss them. Guffice it to aay that after care- 
ful consideration we are of the opinion that the finding and jJuds- 
ment are amply supported by tho evidences and by the law, and that 
substantial justice hes been done. the judenent ie therefore af- 
firmed. 


APPIREED. 


Mr. Justice Fitch dissents. 
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Stanley Clecierski, plaintiff below, commenced a tort 
action in the Nunicipal court of Chicago against Martin Hermane 
ski, defendant below, to recover damases suetained by reason of 
being bit om the fore-arm by a large dog, owned by defendant. It 
was charged that defendant wrongfully and negligently permitted 
the dog to run at large, unmuzzled, in ard about defendant's 
premises, and that the defendant mew, or should have know, that 
the dog was vicious. ‘The case was tried before a jury who, by 
their verdict, found the defendant suilty and essessed plaintiff's 
damages at the sum of £75, and the trial court entered judement on 
| the verdict. The defendant in error did not file an appearance in 
| this sourt. 

it appears from the evidence that defendant was engazed 
in the saloon business at No. S854 Superior averme, Chicazo; 
that about 14 feet south of the south side of the saloor building 
there were railread traczs; that the open space between was used 
aS a passage-way and that the saloon had a side door cr entrance 
facing said open space and tracks; that the defendant usually 
kept the dog chained in the yard in the rear of the saloon in the 
day time, although he sometimes allowed the dog to be "locas in 
the saloon"*, and that durins the night he had the dec in the 
saloon as a watch-dog; that on the afternoon of December 1, 1915, 
plaintiff, who lived about eicht doors north of defendant's saloon 
and in the same blosk, left hie home, in company with one Sraiin- 


1 gre 5 hS of ee 
* 8 SPS a e- 
{ * w ~ 
LS * P 
) _¥ 
¥ * = 23 
2 ama > 


eA AGLHO. HO ner eh 
+s oe Pye 
pares ~~ on aie eT 


Sh, ae mas ee 

Ease hal SRK ss i iit ra dt ve 
Pe ao exept — “ 

— 
—— Sectage egsatsD 0. Ûα Logo teast ot 
IRSA. CLONE AOU SPR ET NE: 
$1, .tnabooted qi beawe Bob ontel a vd = 
besthewseq yltnogiigas base yisigcom: 
a ———— 
—— * 
US ,odw yuh 2 c10ted betas eau caao ont ssuototy ® 
ot Tiisatela beseesse baa ytitug Inebsoteb edd beso? otaa 
oe tiie stills hae mate tte a ma ta 
mk eonewseqgs mo eit ton BED worse at saehewteb oft | 

















fOssoldd Aounora Toltequi: BABE .on se esomtend — 
antbitvd moolae edd to ebie situos st Yo dives seat of swede 
heey esw meewied soage seqo es sanit — Aeneas 
eoneriae 1 toob ebte o bad noolae ed fect dns | 
vifeves Inabreteb ot Jedd exoer fre eoage nego btae gabe 
eri? mi mooles efi to tet oct at Daey ond af bomtade gob ork 
mt esool" ed of nob ong hewolle eoulsemoe ed dguodéin 

odd mt gob et? bact of dcigin eft naka feds bas « 


ie 
ao 


- = 29 B 


OLOL ef ‘rodmeved 20 neonyeste et ao sacs racb-dodew 2 om & | 
mocan a! Snabneteb to désca oxeeh Sevkt ole 40k bake 


« oe 
~ntiey© eno ddtw yuqmoo nt yenod wht #eL gXvold emee edd ni bas 





afin 


ski, and while they were walking east in said open space slong 
the side of the saloon and near said side entrance, the un- 
muzzled dog, without provocation, jumped on plaintiff and bit 
him on the fore-arm, - making a hole in the sweater, which plain- 
tiff wore, and four marks on his arm, causing the arm te bleed, 
Plaintiff testified that the wound "began to swell right away" 
and he immediately consulted a physician; that the physician 
dressed his arm every day for fourteen days; that as a result 
of the “bite* he was unable to work during that pericd and lost 
his wages of 32. per day, and that his doctor's bill was $14, 
Plaintiff further testified that he had known the dog for a long 
tims, had seen it rum after, but not bite, other persons, and 
that it had chased plaintiff on one occasion ebout one year pre- 
vious. John Majxowski, a witness for plaintiff, testified that 
the dog “jumped on people*; that it jumped at him once and grab- 
bed him by the arm, ard that he saw it run after other men. on 
the trial plaintiff introduced, without objection, an ordinance 
of the City of Chicago, in force st the time in questicn, to the 
effect that it was umlawful for the owner of a dog to permit it 
to run at larce on any street, alley or cther publics place, *un- 
less such dog shall be securely suzzled so ag to effectually pre- 
yent it from biting any perzon or animal", and providing for a 
fine in case of viclation of the ordinance. Plaintiff alse in- 
troduced, over objection of defendant, a certified sopy cof the 
records of the ZXumicipal Court of Chicago, showins the assesament 
of fine against Martin Hermanski, (the defendant in the present 
action) in a sase brought against him for violation of said ordi- 
nance, in which case the plsintiff herein waS. Prosscuting witness. 
The defendant and hia son testified that defendant had owned the 
dog about three years, that it was "a good, quiet dog and a good 
watch-dog*. Several witnesses for deferdant testified that they 
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"never saw the dog bite or attempt to bite anybody", and two 
witnesses testified that they had seen the dog loose many times 
in amd around the saloon and unmuzzled. 

RG Eh a eat 

and oxen, is not liable for any injury committed by then 

te the person or personal property of ancther, umless it 

can be ahown that he previously hed notice of the aninmalts 

mischievous propensity, or that the injury was attribute 

able to some other neglect on his part, it being, in zen- 

eral, necessary, in an action for an injury committed by 

ve Vanatte, fe 111, ias-s}+ Ow the Setenter”. (Heresy 

it is ursed that 8viaense does not support the verdict 

and judgment, in that the scienter was not sufficiently proved, 
fo this we cammot agree. "The scienter may be established by 
attendant circumetonces, without the nececsity in ell cases of 
proving pricr cases of injury". (2 Am. & Eng. Snecyc. Law - 2nd 
Ede-p. 349; Chicago, etc. H. Go. ve. Kuckkuck, 9° [1l. App. 252, 
257, aff'd. 197 111. 804.) ‘The testimony disclosed that the dog 
was used as a watch<dog to suard the saloon presises in the night 
time; that in the day time the dog was usually chained in the 
yard, but that frequentiy the defendant allowed it to rum at larrce, 
unmugzied, in viclation of the ¢ity ordinance. fe think that it 
was @ question for the jury whether, under all the facts and cir~ 
cumatances in evidence, the deferiant had notice of the deg'ts 
"mischievous propensity", or that plaintiff's injury was attribut- 
able to defendant's neglect, (Kightlinger v. Egan, 75 ill. 141-2; 
Goode v. Harting 57 Yd. 806; Hahnke v. Friederich, 1°0 ". Ys 2u4, 


227), and we are not disposed to disturb the verdict. ‘There was 
mo evidence thet the plsirtiff wantonly irritated and aggravated 
the dog. (Hareau v. Yanatta, supra.) And ne point is made that 
the verdict is excessive. 

and we do not think that the trial sccourt committed pre- 
judicial error, as conterded by counsel, in admitting in evidence 
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the record of the Municipal Court shozing that defendant had 
been fined under the city ordinance, upon complaint of the 


plaintiff, for permitting a dog to rum at large uneuzzled, The 
judgment is affirmed. 
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MUNICIPAL COURT 


) x 7 ¢ ih REE yaa 


1 8 82 a oA y 14 


STATEYENRT. Defendant in error, hereinafter called plain- 
tiff, brought an action of the fourth claes in the Muricipal 
Gourt of Chicaso against plaintiffs in error, hersinafter cali- 





ed defendants, to recover for certain monies advanced and for 
commissions claimed to be due him, as a licensed real estate 
broker, for presenting a purchaser for certain real estate, cxned 
by the deferdants and which they desired to sell, ich pure 
chager was ready, willing and able to make the purchase end en- 
tered into a writter sonmtract with the defendants so to do. “The 
transfer of the property to the purchaser was not consummated. 
The case was tried before the court without a jury, resulting 

in a finding in favor of plaintiff for $152.60, upon which jude- 
ment was entered against the deferdants. 

The material facts are: in September, 1910, the defend- 
ante listed the preperty with the piairtiff for sale. It con= 
sisted of one lot on Flcurncy strest, in the city of Chicaso, 
improved with a twoestory brick building, having 3 bay window 
om one side. Plaintiff presented to the deferdants cne John 
Gorboy as 4 probable purchaser, In the prelisinary negotiations 
it appeared that defendants would sell for 35,690 in cash, but 
that Corboy had only about $2,100 in ready morey, and it was 
arranged that paiaintiff should ebtain a loam on the premises, 
in order that the deferdants at the time of the transfer might 
receive the entire purchase price in cash, On September c4th, 


& written contract was signed by Corboy and both defendants, in 
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which Corboy agreed to purchase the property at the price of 
$5,300, and the deferdants agreed to sell the same and to con= 
vey to Corboy "a good and morchantable title therete by general 
warrenty deed", ‘the contract further provided, inter alia, 

that the agreement was “subject to R. %. ‘adeaux & Co, securing 
® loan of $3500 on said premises for five years at 5 1/2% in- 
terest at time cf passing deed"; that the "purchaser has paid 
$109 as earnest money, to be applied om such purchase shen cone 
Gummated, and agrees to pay within 5 days after the titie has 
been examined anid found good, or accepted by him « = the further 
sum of $5500, » s provided a good and sufficient ceneral warranty 
deed, conveying to said purchaser a good and merchantable title 
of record, ehall then be ready for delivery": that a "complete 
merchantable abstract of title, cr merchantable copy, brought 
down te the date herecf, shall be furnished by the verdor"; 

that the “purchaser, or hia attorney, « + shall within 60 days 
after receiving such abstract deliver to the vendor or hic agent 
# # a note or momorardium in writing, « « specifying in detail the 
ebjections te the title, if any"; that "in case material defects 
be found in said title, and so reported, then if such defects be 
not cured within 4060 days after such notice thereof, this contract 
shall, at the purchaser's opticr beceme mell and wold, and said 
earnest money shail be returned"; that “shoulc said purchaser 
fail to perform this contract promptly on hie part, « 5 the 
earnest money = + shall, at the option of the vendor, be retained 
by the vendor as liquidated damages"; that “saii earnest money 
shall be held by He. 7%. Hedesux & Co, for the mutual benefit of 
the parties concerned"; thet “it shall be the duty of R. %. 
Badeaux & Co., in case said earnest money be retained ac herein 
provided, te apply the same, firat, to the payment of any expenses 
ineurred for the verdor ty his agent in ssid matter, end, sesond, 
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to the payment to vendors' broker of a commission of 2 1/a¥ 
on the seliing price herein mentioned, fer his services in procur- 
ing thie contract". 

At the time said oontract wae signed the defendants rae- 
quested pleintiff to have the abstract of title brought down to 
date, amd plaintiff paid the Chicase Title 4 Trust Co. the sum 
of $12.60 for the eontimation, the attorney of Corboy examined 
sald abstract, Plaintiff obtained the promises of « first mortgage 
loan for $4000 from Greenebaum 4 Gons, and Gorboy and plaintirr 
arranged with another purty for a secon! mortgarce of $500, so 
that defendants might get the purchase price in gash at time of 
passing the deed. Greenebaum 4&4 Sons, however, rejuired a guaranty 
policy before making their loan, ard an application for such a 
polisy waa made by plaintiff to said Ghieago Title £ Trust do. 
That compeny, efter examination of the abstract of title, declined 
te gumrantee the title becauge it was found that the bay window 
on the side of the building on said premises extended over on the 
aijoining lot about 3 inches, Subsequently a meeting wao held at 
the office of Corboy's attorney, at which August Rohrer, hie aon, 
plaintiff, Corboy, ami Corboy'sa attorney were present, and the 
question of the encroachment of said bay window, which was the 
only objection raised te the title, was discusesd. Because of 
this encreachzent, Corboy's attorney advised Corboy not to take 
the property, but, according to said attorney's testimony, "Corboy 
was willing end able to close the deal, and offered to take the 
property if they (defendants) would protect him against any suit 
brought on account of the enorcachment of the bay window, Hoe 
would accept a guaranty policy, or a deed from the owner of the 
3 inches, or he (Corboy) would defend himself if Mr. Aohrer woujd 
pay the expenses of procuring the loan and the guaranty policy. 
These items amounted to about $75, “ir. Kohrer refused to pay 
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these oxpenses, but stated that he would, in order to slose 
the deal, take the mortgage for $5500 hinself", 

On October lst, plaintiff caused the said ecomtract 
between defendants and Gorboy to be filed for record in the 
recorder's office ef Cook County, at Corboy's request, ard sub- 
sequently plaintiff paid the Chicago Title © Trust Co. for work 
done by it on plaintiff's application for ssid guaranty policy 
and for recording fees advanced ty it the sum of $127.95, and 
plaintiff also paid a surveyor the sum of 415 for surveying said 
premisss, Plaintiff testified that August Rohrer authorized him 
to incur this survey expense, but Rohrer denied this, Subseguent- 
ly plaintiff, «et Corbey's request, returned to him the 4106, 
earnest money, which had been deposited with plaintiff in secord- 
ance with the contract. Plaintiff clained at the trial thet he 
was entitled to $140 as coumissions, which is 2 1/8% om the pur- 
chase price of $5,606, and to the said disbursements made by hin 
for continuaticn of abatract, for work done om application for 
gueranty policy and recording fees, and for survey. The court 
allowed plaintiff commissions cf $140 ani 612.40 for disburse- 
ment for continuance of abstract. 

It further appeared from the evidence that the oxuner 
of the adjoining lot, on whose premices the bay window eneroached, 
lived in Melienry, Illircis, ani that on November <th, plaintiff 
suggested to August Kohrer that he go and see her. fNohrer re- 
plied that plaintiff bad better co, and asked plaintiff what 
the expense would be, to which plaintiff replied, "j25 for my 
time and expenses", Hohrer said he would talk with his ean, 

On the evening of the same day, Rohrer and his son called on 
plaintiff at the latter's office, and, after some conversation, 
the following inetrument was signed by plaintiff but was not 
signed by the defendants or either of then: 
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Ghicare, Bove 45 116. 


"R. Ge Gadeaux, 
‘ Chicago, Illinois. 


Sentlemen:- 
I hereby agree to pay you $125 in fvll 

for your services for securing me 4 sale of my 

property, No. 3947 Flourney Ste, to one J. Corboy, 

and for securing a waiver of claim te the threa 

(3) inches extending over on lot next east of above 
ges. CGoneumaation of sale to be within 10 

days of above date. 


@itnessed: Accepted, 
AULe Rohrer, Jr. Re G Badeaux & GOes 
By Re %. Badeaux." 
auguat Kohrer testified: “We talked about the queeticen 

ef the vay window ercronching. “sdeaux wanted $25 extra in addi- 
tion to $100 as sommigsion, and he said that for $a he would 
get a release or waiver to the 5 inches. I agresd to this amd the 
agreesent was put in writing. ss Badeaux has never obtained «2 





release or waiver to the © inches." August Rohrer, Jr. testificd: 
*; sdvised father to pay the extra $25. =» s i asked edeaux te 
put it in writing, at first he hesitated, but finally he wrote 
out the agreement on one of bis on letter heads and signed it. 
I witnessed his signature". Plaintiff further testified that on 
the following morning, November Sth, Auguat Rohrer called at his 
office and “asked =e what I was going to de. I gaid I was going 
te HeHenry as soon as they gave me the money to go. He then said: 
tyou need not got.” Auguat Rohrer denied that this conversstion 
ever occurred or thet he at any tine told plaintiff mot to ge to 
read A UrierG — eh — Fy pans AANAYU: 
Linden, darth a. Aer, 
BR. JUSTICE GRIDLEL DELIVERED THE OPINION OF THE COURT. 
counsel * Plaintiff contends that plaintiff is entitied 
te $140 commissions by virtue of the written contract of gepterber 
24, 1910, which was signed by Corboy and by beth defondante, and 
ghich fixed plaintiff's commissions ae the vendors’ broker st 2 1/2 
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per cent, on the selling price of $5,600, and argues that plain- 
tiff produced a purchaser, who was ready, willing and able to 
complete the purchase as proposed and who entered inte a binding 
contrast #0 to do, ard that the fact that the transfer was not 
consummated because cf the encroachment of the bay window ef the 
building on defendants’ property over the adjoining lot, without 
fault of plaintiff, should not deprive plaintiff of said cormissions, 
Under the facts in evidence in this case we are of the opinion that 
plaintiff ia entitled to recover the sum of $140 as commissiona~ 
and the further sum of $12.60 for money paid by plaintiff at do-~ 
fendents' request for the continuance of the abstract, and that 
the finding and judgment of the trial court should not be disturbed. 
"the duty of « broker, who ia employed to sell 

real estate, is to find and produce to the vendor a pur- 

chaser, whe is ready, willing and able to complete the 

purchase as proposed, This he must do before he le en- 

titled to any commissions. * » If the principal accepts 

the purchaser thus presented, either upon the terme pre- 

viously ged or modified terme. then agreed upon, 

and a id sontract ic entered into between them, the 

commission is esrned. In such case, the breker had earned 

his someiseion although the male is never actually complet- 

ed, if the failure of the purchaser to complete the sale re- 


gulte from the inability of the vendor te maxe a cool title, 
and without fault on the part of the broker." (Filson v. 


TTHh. apps Bose 565; fox ve Ryans’ 20TH Bol, BOBS 
Counsel for defendants in hie brief seemingly igneres the 

contract of September 24th, and relies upon the instrumert of 
November 4th, which he celle a “writter: contract” betwoen the parties. 
He argues that by thie instrument pleintiff wae entitled to only 
$128, when and after plaintiff had actually conewrmated a sale of 
the premises and had secured a waiver of claim to the 3 inehes of 
land, over which the bay window enorcached, from the adjoining 
owner, that neither of these things had been acconplished, and thet, 
therefore, plaintiff has no claim, This instrument ia net sisned by 
Auguet Rohrer, On the face of the inetrument itself he does not 
appear to have agreed to anything. Furthermore, it does not appear 
that plaintiff received any consideration at the time, or that any- 
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thing wae done under the instrument. We do not think that this 
inetrument altered or changed the righte of the parties under 
the contract of September 24th. 

Nor do we think that there iso any merit in the contention 
of defendantat counsel that plaintiff was guilty of a breach of 
trust or violation of duty in returning the earnest money to Sor 
boy. | 

The judgment of the Municipel Court is affirmed. 


AYPIRMEDs 
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ROSARIO PORTIER, 
ERROR TO 
SUPERIOR COURT 
COOK COUNTY. 
“: © F J 
3 0 pi eee 1 1 5 


. JUSTICE GRIDLEY DELIVERED THE OPINION OF TH COURT. 


Rosario fortier, plaintiff belew, brought suit in the 
Superior court of Cook county againet The Yestern Foundry Com 
pany, & corporation, defondant below, charging in his declara- 
tion that, while he was working for the defendent az a carpenter 
on a acaffold about 12 feet in height, the defendant negligently 
caused or permitted certain wires hanging near where plaintiff 
was at work to become charged with an electric current unknown to 
plaintiff, whereby plaintiff, coming in contact with said wires, 
received a dhosk and fell and was severely injured, There was 
also a count charging the defendant with negligence in failing to 
warn plaintiff of the danger. The case was tried before a jury 
whe found the defendant not guilty, upon which finding judgement 
was entered, to reverse which plaintiff prosecutes this writ of 
error. 

At the time of the accident, February 2, 1906, the de~- 
fendant was having constructed an additional foundry building for 
its own use, and the building was nearly completed. Kohler Bro- 
thers aa independent contractors were engaged in installing elec~ 
tric motors to be used for power and were running and attaching 
the necessary wires. Some of these motors wers placed on shelves 
or platforms attached to the walla of the building some distance 
from the ground, Plaintiff and another carpenter were employed by 
defendant in sonstructing and attaching one of these shelves to 
the west wall. In order to do this they had erected, by means of 
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wooden horses and a number of planks, a scaffcld along said wall 
about iz feet high. Kohler Grothers had run and attached wires, 
which were later to carry the current tc the motor to be placed 

on said shelf, along the roof cf the building, and at the time of 
the accident these wires, which were new and insulated, were hang- 
ing loossly from the roof, near the east edge of said scaffold, with 
their ends a short distance from the floor, Plaintiff's version 

of the marmer in which the accident happened wes that, while in a 
partly kmeeling position om said sesffold, "I held with my left 
hand on the brick wall, steadying the 2x4. The nails were stuck 

in it. I hauled off with my right hend and struck the nail. uy 
hammer came in contact with the wires. Ii felt the wires on my 
face, and I got a shock. fhe wires came to my face by catching in 
my hammer. «=: After I got the shock I didn't know nothings". 
Plaintiff further testified: "I saw the wires in the neighborhood 
ef where I was working. There were 5 wires, somewheres near the 
center of the scaffold. = «= iI did not pay any attention to the 
wires or make any effort tc avoid them”. Kcbert 3. Murphy, she was 
plaintiff's co-worker on the scaffeld at the time, testified that 
plaintiff "raised the hammer to drive the nail, and as he did so, 
he fell. #2 He did not bring the blow dom upon the nail. = # 
Hie was iocoking towards the nail. <«: The wires sight have been 

6 or 5 inches to the right of him. « + He Pell on his left shoulder 
amd the side of his head onto the maple floor. « » when we com- 
menced building the seaffold we saw the wires hanging down; we 

adic not put thes out of our way but just let them hang where they 
were". Or. Bessette, plaintiff's physician, attended him shortly 
after the accident and while he was lying on the floor of the found- 
ry. lie testified: "I made an 6xsmination of him at that time; 
found evidences of concussion of the brain. « = i remember findirg 
ons mark on his forehead, about the center. «4 I would describe 
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it ae an abrasion. « # I contirmed te observe it. A crust forn- 


| ed on it. It was very slight, just an abrasion. I think it laste 


ed seven or eicht days". 
At the trial, the principal controverted question of fact 


was whethor or not there was an electrical current in the wire or 


wires, with which plaintiff came in contact, at the time of the 
accident. By the great preponderance of the eviderme it was shown 
that they were not charged with electricity, ani, in our opinion, 
the jury were fully warranted in finding the defendant not guilty 
of negligence. 

The only point argued by counsel for plaintiff is that the 
trial court erred in the exclusion of certain evidence. Alphonse 
Pournler, a witness for plaintiff, testified that "I saw plaintirr 
the sans evening after the accident; he was at home im bed; «= « 

I observed a sear over his right eye". The witness was then asked 
te describe the scar and tell whet it looked like, and he answered, 
"It looked like a burn". Defendant's attorney moved that the answer 
be stricken from the record, and the court seid, “Strike it out. 

Let him tell how it locked". and the witness again answered, "It 
leoked to me as if struck by something, and it was red all around 

it like a burn™. On motion the words “like a burn" were stricken 
out. The sister of plaintiff, Delilah Pelatier, teatified that 

she “saw him the next day after the accident; «+ there was « 

red mark on the right side of his forehead; I1 saw his left hand, 
and there was scales on the ends of his fingers, like a burn, shiny". 
The words "like a burn, shiny" were stricken out. The witness 
further testified that “the mark on the forehead was very red, 
bright red. = 2 it looked like a burn*. ‘The words "it looked 
like a burn" were stricken cut. 

While we are of the opinion that the trial sourt should 
have allowed the testimony of beth zitneases, that the scar or 
mark on the right side of plaintiffrts forehead "looked like a burt" , 
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to stand, and should have allowed the testimony of the last named 
witness, that the scales at the ends of the fingers of plaintiff's 
left hand were “like a burn, shiny”, also to stand, (1 Wharton on 
Bvidencse, secs. 510, 511; 2 Best on ividence, sec. 517; Carter 
v- Carter, 152 Ill. 454; James v. State, 194 Ala. 20; Gommon- 
wealth v. Sturtivant, 117 Mass. 122) yet we do not think that, 
under the evidence in this cass, the judement sheuld be reversed 
and the cause remanded for a new trial because of the court's rul- 
ings in these particulars. in our opinion no other verdict should 
heve beon remicred than the one rendered, even if the court had 
allowed the portions of the testimony cf the two witnesses, which 
were stricken, to remain in the record, 

And in cur opinion the court did not sommit prejudicial 
error, 4s contended by counsel, in refusing to allow the witness, 
Dr. #essette, to ansver certain questions asked of him relative to 
plaintiff's ability to hear. 

The judgment isa affirmed. 


APFIRHED. 
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! ober Term, 1911, No. 
— 
MARY LUEKES, ) 
Defendant Error’, ERROR 70 
| — MURICIPAL COURT 
* OF GHICAGO. 
| * in error. 


\ 1821.M.116 
WR, JUSTIONGRIDLEY DELIVERED THR OPINION OF THE COURT. 


On September 14, 1911, in am acticn of forcible detainer, 
sefondant in error cbtained a judgnent in the amicipal Court of 
Chicago that ahe have and resever of and from plaintiff in error 
the possession of certain premises, and that a writ ef restitution 
issue therefor, Plaintiff in error secks by this writ te reverse 
that judgment. 

{ Rule 12 ef the Rulee of Praetice of thie Court in part 
provides: “in all cases a party bringing a cause ints this ccurt 
shail furnish a complete abstract or abridgesert of the record. 

*@ The abstract must be sufficient te fully present every error 
+a? exception relied upon*, The abetract of record filed in this 

3 Sourt by plaintiff in errcr does net comply with the mule. It is 

_ merely an index of the transeript of the recerd. it is less thar 
one printed page in length, including the errors assigned. Lack 

ef compliance with said rule would befsufficient reason for affirm- 
ing the judgment. (orthy v. Bush, 174 111. App. £18.) 

| Sut we have nevertheless examined the transcript of the 

' record filed in this Court. we de not find therein any bill of ex~- 
| septions, staterwent of facte, or stenographic report of the proceed- 
3 ings at the trial. The transcript discloses that plaintiffs commenced 
hor action on Septexber 7, 1911. As appears from the statement of 
Sleim, she united with her claim for possession of the premises a 
claim for rent “from Aug. Sth to sept. Sth, and from Sept. sth te 
O6te Sth, 1911, at the rate of $20 per month". hia shes could do by 
virtue of paragraph third of section 48 of the funicipal Court Act. 


On September 12th the deferdant entered his appearance, ami on september 





| 
| nedinasqes 0 ts yeonsnsegye abt bevedne dnatmvteh ex dak wedimdges 7 


9 


Orr LQgpex 


Deomoamoo Wiltinlalg Jai? seaolsslt tqtrpeneas oct ofatat ons ty 





ook , Lier axeT xod 




















t - 
ae 


——— 


“TOS sai v ean me cr 


wey het aie . eae eed. oh — 
wuatated ————— * mottos ae th £5 «Of 7 gee 
Yo Jum? Laglotnu:: ot nt saseg bul 2 beatagdo - on 
woe al Tilintelg <ov kag 2e sovooeE fas 4 > 
— 0 42cn 2 act, fam, «roster tata n : 
— — — — J 
— 
——— —— 
———— ——— ——— F— 
-trpves wit to tmeneghitde 20 tomrteds egelqene 8 
TOT Trove smosotg YLLw? of sooiekyive ed sem 4 F da 
etd nb belt trocet to sootduds oft s*aoqu better | J 
— soles edt dite yiquoo tom sesh towre mt dotad 7 
mad? aset ai 31 inooet edd Yo sqttowneas of? Yo zebak a 
fosd abdermises sore eff antbulont ,dtgeel at oxeq 
-wxiPis tl Monser Smetotiumzed Aivow elux bias détw tiga 
| (828 eqtA ffl BUI qfeud ov yilaee) ote 2 bas - 
ort Yo sqtuoauett ods bentzexe scolersroved ovat ow Su 
~x0 Yo fiitd ys mletedd Ieft Jom ob oF -fured abit mt : 
-beesorg eit Yo Jxoqet slsigetaonaze * eesoat * sveustase 


2 


> ¥ 


ATs 
— 


to dremetase od} mov? exsequa eA «fier F todmodges > tae⸗e 
2 eoutueng ed? to maleesanog tw? niafo tod dite bestas edfe 9 
of 82 .Sgou mort bas 92 tqo% Of #3 sua mox?" dues TOR. 
uw ob Sivoo ate sid? — seq 08} 20 edt edt do 4Sf0r gift —— 
— 


aye 
— 


— 


14th the following proceedings were had and entersd ef record, 
viz: "the defendant tenders to the plaintiff in open court the 
sum of 245, which sum is refused. Thereupon, on sotion of rlain- 
tiff, it is ordered by the court that this suit be and it hereby 
is dismissed cut of this Covrt only sc far az respecte plaintiff's 
Claim for damaces herein, but is retained in all scther respects 
for further proceedings herein, Thereupon this cause comes on in 
reguler course for trial before the court without a jury, and the 
court, after hearing the evidence ard the arguments of counsel, « « 
finds the defendant guiity ef unlasfully withholding from the plaire 
tiff the possession of the premises » « ard that the risht te the 
possessicn cof said premises is in the plaintiff. «+= It is con 
sidered by the court that the plaintiff have judgment herein on 
the finding herein and that the plaintiff have end recover of and 
from the defendant possession of the premises, + + and that a writ 
of restitution issue therefor". 

it is assigned for error thet the court erred “in allow- 
ing plaintiff to amend claim after the close of plaintiff's case 
when full termier was made by defendant". If plaintiff emerded her 
Claim after the slose of her case, she had «a right te de so, ({Sec. 


4% Wumicipal court Act.) With no bill of exceptions, statement of 


facts, or sterographisc report of the preceedings in the trarscript, 
we carmct tell what kind cf written notice, if any, wae served on 
defendant, whether a thirty days’ notice tc terminate a tenancy by 
the month, or a five days’ nctice after rent is due, or a ten dayst 
notice to quit, or other notice. We must aceume that the evidence 
introduced was sufficient to warrant the ccurt in finding that the 
defendant was unlawfully withholding from the plaintiff the posses- 
gicn of the premises and that plaintiff had the risht to posseasion, 
and in entering the judgment. For aught that appears to the com- 
trary plaintiff's right to possessicr had become fixed befare the 
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tender of $43 was made in open court, which right would be un- 
affected by reason of the tender and the refusal thereof. (Brown- 
ell v. Welch, 91 Ill. 523; Chadwick v. Parker, 44 Ill. 326; 
Leary v- Pattison, 66 Iii. 203; Thiry v. Edson, 129 Ill. App. 1283 





Strauss v. Formaciari, 147 Ill. App. 18; Schumann Piano Co. v. 
Mark, 208 Ill. 282, 288.) 
The judgment is affirmed. 


AFFIRMED. 
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BERNARD WeQuILLEN,/ et al + 
ees, ) APPEAL FROM 






OIRGUIT COURT 
COOK COUNTY. 


1821.4.133 


MR. JUSTICH GRIDLEY DELIVERED THE OPINION OF TRE COURT. 


NE, 
Appellant. ) 


This is an appeal from a judgment of $960 rendered in 
the Circuit Court of Cook County in favor of Bernard Meguillen 
and others, plaintiffs below, against Matteo Mazzone, defendant. 
The suit was for the recovery of money claimed to be due as rent 
for certain improved premises in the city of Chicago occupied by 
defendant. The case was tried before a jury who returned a vere 
dict assessing plaintiffs’ damages in the sum of $960, 

The action was originally in debt, Plaintiffs’ amended 


@eclaration consisted of seven counts, to which declaration the 





defendant pleaded the general issue and several special pleas. 

‘ Demurrers to the special pleas were sustained, On December 24, 

\ 1910, the defendant, by leave of court, filed a lengthy "additional" 
: plea, consisting of ten pages, to all seven counts of said declara- 
tion, ‘oc this plea plaintiffs filed a general and special demurrer, 
assigning twenty-three causes of special demurrer, The court sus- 
tained the demurrer to this plea, to which ruling the defendant 
excepted and elected to stand by his plea, At the trial the plain- 
tiffa relied upon the firet and seventh counts of said declaration, 
having either dismissed or withdraw the other counts, and the case 
was tried on said counts and defendant's plea of the general issue 
thereto, The verdict was rendered July 12, 1911, and the defond- 
ant, by his attorney, imseciately moved for a new trial, which 
motion wae set for hearing on July 15th, On the day set the de- 
fondant filed a written motion for a new trial, setting forth 
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various grounds, On the same day the plaintiffs filed a written 
motion for leave to amend said first ond seventh counts of their 
“declaration, by changing the form of action from debt to ascumpsit, 
and changing some of the allegations of said ceunte to conform to 
the change in the action and to conform to the proofs. on the 

| same day + July 15th - a hearing was had on both motions, and the 
court entered an order giving leave to plaintiffs to change the 
form of action from debt to aaeumpsit and to file amendments to 





said counts "nunc pro tuns as of July 1gth, 1911", and to amend 
the praecipe and summons and Cchenge the ed damnum, and further 
ordered that the "plea of general issue filed by the defendant, 
with notice of special defense, shall stand as the plea to the 
amended declaration filed mune pro tune ae of July l2th, 1911". 
And thereupon defendant's motion for a new trial was argued and 
denied, and defendant's otion in arrest of judgment was aleo de- 
nied, and thereupon the judgment appealed from was entered. 

The facte are substantially as follows: On May 1, 1906, 
& written lease of the premises was executed by Mary Cassidy, as 
lessor, and by defendant, as lessee, for the term from May 1, 1906 
to April %O, 1909, toe be ocoupied for a saloon and dwellings. ‘The 
lessee covenanted to pay as rent the sum of #80 per month in ad- 
vance on the first day of each and every month during said term, 
it being admitted, however, that said lessee had paid the sum of 
$160 ae eecurity on the last two months of the lease; that the 
lessee had received the premises in good order and repsir and would 
keep the same in good repair at his own expense, and would not por- 
mit any alterations to be made except by the written consent of 
the lessor. It was agreed that the covenants should be binding 
upon and inure to the respective heirs, exeouters, administrators 
ang assigns of the parties. ‘The defendant took possession of the 
premises under the lease, and at the expiration of the term con- 
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tinued to hold over, and was in possession at the time of the 
commencement of thie action, February 11, 1910. Mary Casaidy, 
lessor, died in Hay 1908; Margaret Thomas, her only heir at law, 
died in November 1908; Andrew Mo@uire, the only heir at law of 
Margaret Thomas, died testate in December 1908, devising his es- 
tate to his widow and to the plaintiffs herein, who were his only 
F heire at law; and on May 31, 1909, said widow sold and conveyed 
to plaintiffs all her right, title and interest in the estate de- 
vised from said Andrew MeGuire, including the premises in question, 
The defendant paid the rent reserved in the lease up to and in- 
Cluding the monthly installment due for the month of November 1908, 
His last payment was made to said Margaret Thomas in November 1908, 
just prior to her death, John A, Stagg, an attorney. at Chicago, 
obtained powers of attorney from the plaintiffs to collect the 
rents, and during the months of April and Jume, 1909, called on 
_ defendant and demanded payment of the rent then due, and that he 
surrender possession, but defendant refused. Another conversation 
was had in December, 1909, at which another demand for rent was 
made, but defendant again refused to pay, At this time there was 
some talk as to repairs on the premises, Piaintiffs claimed at 
the trial that there was due for rent the sum of $960 - being 
fourteen months at $89 per month, or 31120, less the advance pay- 
ment of $160, mentioned in tho lease. 

It further appeared that on May 27, 1901, a mortgage on 
said premises had been executed te the Connecticut Mutual Life 
Insurance Company, as mortgagee, to secure a debt of $4800, due 

five years after said date, with interest at 5% per anmmum; that 
said mortgage had been extended for a period of two years, to-wit, 
until May 27, 1908; that on January 11, 1909, the note and mort- 
gage was assigned to the defendant; that on February 8, 1909, the 
defendant, by reason of the default in the payment of the principal 
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sum due, and the interest due on November 27, 1908, filed his 
bill in equity to foreclose said mortgage, making John ¥F, Devine, 
as administrator of the estate of Mary Cassidy, deceased, and as 
administrator of the estate of Margaret Thomas, decensed, and 
others, parties defendant thereto; that on June 22, 190°, a de~ 


oy a ee * 


Gree of sale was entered, and that on Auguet 12, 1909, a maeter 
in chancery sold the premises to the defendant and executed and 
_@elivered to him a certificate of sale, 
it ie@ contended that the court erred in sustaining the 
| general and epecial demurrer of plaintiffs to the “additional" 
piea of defendant, filed December g4, 1910. We deem it unnecessary 
to discuss the lengthy argumonts of the respective counsel in this 
particular, Guffice it to say that we are of the opinion that the 
demurrer was properly sustained, 

It is also contended that the sourt erred in refusing to 
adit certain evidence. At the trial the defendant sought to 
introduce a certified copy of said master's certificate of sale of 
August 12, 1909 to defendant, for the purpose of showing that de- 
fendant was in possession of said premises om said date, and there- 
after, under and by virtue of said certificate of sale, and there- 
fore was not accountable for the rent reserved under the lease 
after said date. the court refused to allow the instrument to be 
introduced, and we think that this ruling was correct. A tenant 
in possession is oatopped from denying the title of his landlord, 
and he must currender up the posgeagsion before he can asseil that 
title or set up titie in himself. (Sexton v. Carley, 147 Ill. 269, 
2723; Doty Vv» Burdick, 85 Ill. 473, 477; Constant v. Barrett, 34 
Ne ¥. Supp. 193.) ‘The defendant in this case did not ani would not 
eurrenier possession under the lease. Furthermore, the fact that 
defendant had received said certificate of sale did not entitle 


him to the possession of the premises, or to the rents, issues or 
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profits thereof, during the period of redemption. (Davis v. Dale, 


150 Ill, 239; Schaeppi ve Bartholomae, 217 Ill. 105.) ‘The defend- 


ant also sought to show the cost of certuin repairs, which he 
Glaimed to have made on the premises subsequent to August 12, 1909, 


and aleo claimed were necessary to preserve the property, for the 


purpose of charging said cost ageinsat the rent sued for, but this 
evidence was not admitted. We think that this ruling wae also cor~ 


rect, especially in view of the previsions of the lease that the 
éefendant would keep the premises in good repair at his own expense 
and would not permit any alterations to be made exeept by the writ- 
ten consent of the lessor, No such consent by plaintiffs to the 
making of any repairs or alterations was shown, 

Gomplaint is also made that the court refused to give to 
the jury certain instructions offered by the defendant. Under the 
facte in evidence in thia case we do not think that the refusal 
te give these instructione constituted prejudicial error. 

The judgment is affirmed. 


APFIRVPD. 
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; a 
JOHN DADIE, administrator of 4 
the estate of THOMAS M. SMITH, 
deceased, APPEAL FROM 

Appellee, 
SUPERIOR COURT 
VSe 
COOK COUNTY. 
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CITY OF GHICAGO, et al., 
ive Appellants. ) 


\, 4 182 kes ale A. 1 3 4 
STATEMENT. This is an action on the case commenced in 
the Superior court of Cook county by John Dadio, administrator 
of the estate of Thomas Smith, deceased, to recover damages be- 
cause of the death of Smith, occasioned by his falling from a 


, wagon which he was driving along Elston averme in the city of 


Chicago. ‘he action wae originally brought against the City of 
Chicago, Chicago Consolidated Traction Company and Chicago Ratl- 
ways Compeny, defendants, Subsequently the Chicago Bleotric 
Transit Company was made an additional party defendant, and sub. 
sequently the suit was discontinued as to the Chisago Rallwoye 
Gompany. ‘The case was tried before a jury, and on vareh 19, 1900, 
they returned a verdict finding the defendant, Gity of Chicago, 
guilty, and assessing plaintiff's damages at $10,000, and finding 
the defendants, Chicago Conselidated fraction Company and Chi cago 
Slestric Transit Company, not guilty. The plaintiff immediately 
entered his motion for a new trial as to the defendants, Chicago 
Gonaclidated Traction Company and Chicago Electric Transit Som- 
pany, and the City of Chicago alec entered ites motion for a new 
trial, on July 14, 1909, the sourt, by order entered of record, 
sustained plaintiff's motion and awarded him « new trial, and 
also sustained the motion of the City of Chicago and awarded it 
a new trial. On the same day the plaintiff entered his motion 
to ect aside and vacate the order granting a new trial in said 
osuse and the court ordered that said motion be continued for 
hearing and final disposition. On March 7, 1910, by agreemont 
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of the parties made in open court, it wae ordered that the cause 
be passed to be taken up on five daye' notice, On June 24, 1912, 
after notice and on motion of plaintiff, 1t wae ordered that all 
 papore and proceedings in said cause be and are amended by discon- 
timuing as to defendants, Chicago Jonsolidated Traction Company and 
Chicago flectric Transit Company; and it was further ordered that 

| plaintiff's motion, entered July 14, 1909, to set aside and vacate 
| the order granting the City of Chicago a new trial, be sustained, 

| oni said order wae set aside and vacated, and the City of Chicago 





te Ei 


excepted; and thereupon the City of Chicago entered ite motion in 
arrest of judgment, which motion was also denied and exceptions 
entere@. Yhereupon the court entered judgment in the sum of $10,900 
on said verdict, "“alao the further sum of $1128, being the interest 
* # from the time of the rendering of the verdict herein to date, 
being the sum total of $11,125, together with costs", The City of 
Chicage excepted to the entry of this Judgment and subsequently 
perfected ite appeal te thie court. 

the original deolaration, filed April 2d, 1908, consisted 
ef one count, and averred that the defendants, City of Chicago and 
Chicago Consolidated Traction Company, "negligently permitted a 
certain hole to be and remain in Zleton avenue, and on the west 
side thereof and near the crossing of said Hleton averue with Are 
mitage avenue and close to the scuth-easterly bound track of the 
Chicage Consolidated fraction Company, of which facts the defend- 
ante had notice"; andi further averred that on March 7, 17998, plain- 
tiff's intestate in his life time was driving a team attached to a 
wagon in a south-sasterly direction upon and along said Elston 
avenue, near the interseotion of that avenue with Arnmitasce averue, 
end thet, while he wae a0 driving, and while in the exercise of 
due care for his own safety, and by reason of the negligence of 
the defendants, one of the wheels of said wagon unavoidably went 
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into said hole, thereby causing him to be thrown from sald wagon, 
ami permanently injuring bim, from which injuries he shortly there- 
after died. On February 10, 1909, plaintiff, by leave of court, 


‘filed an additional count, im which he everred that all fowr of 


the defendants "negligently permitted said Histon avenue, ani on 
the wost side thereof, and at and neor the crossing of said Elston 
avenue with said Armitage avenue, and the crossing at and near the 
south-sasterly bound track of the defendants, and within « space 
ef 16 fect in the middle of said street, to be and remain out of 
repair, unsafe ard dangerous, and permitted certnin holes to be 
and remain in said Elston avenue and at the place aforesaid, all 
of which faste defendants had notice, or by the exercise of reason- 
able care should have had notice", and further averred that, while 
plaintiff's intestate was driving as aforesaid and was in the 
exercioe of due care for his own safety, one of the wheels of the 
wagon unavoidably “went into seid hel@" thereby esusing him to be 
throw from said wagon, etc. To the original and miditional eounte 
the City of Chicago filed « plea of the gonerel Lame. 

Gone of the facts adduced from the testimony of the var~ 
ious witnesses at the trial are as follows: Elston evenus rune 
in a northwesterly and southeasterly direction. Armitage avenue 
runs east and west and orcsses Histon avenue at an oblique angie. 
The Chicago Consolidated Traction Company operated a street car 
line, with double tracks, on Klaton avenue, South bound sare ran 
on the weet track and north bound cars om the east track, Histon 
avenue was paved with wooden bloeks, About 180 feet north of the 
north line of Armitage averno, there is a curve in Eleton aveme, 
the street at that point turning more towards the northwest, and 
there is a corresponding curve in the street car tracks. On the 
southwest corner of the two streets was located Poshlier's saloon, 
and south of this building was Poehler's grocery store, and on the 
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northwest sorner of the streets Grawe's saloon was situated, 
Thomas M, Smith, plaintiff's intestate, was a driver, omployed 
by We Je Moxley Co., butterine manufacturers, for about tem years. 
On “arch 7, 1908, at about 6 o'clock in the evening he wae driving 
a8 four-mule team, hitched te a large ewpty wagon, southward in 
Bilston avenues, near Armitage avenue, the wagon wheels "tracking" 
in the south bound car tracks on the weat side of Elston avenue. 


The wagon weighed about two tons; the wheels were equipped with 


 four-inch steel tires; the box rested right on the agles without 


any springs under it, and the driver's seat wac a spring seat about 
6 1/2 feet from the grounds Plaintiff's intestate wae the only per- 
gon on the wagon and he was seated in the high spring seat. Ue 
either fell, or was throw, from the wagon to the ground on Ziston 
avenue, immedistely south of the south line of Armitage avernud, 

and almost instantly killed. The team continued to go southward 
on Elston avenue and was atopped some distance away and brought 
back, Only one oyo witness to the accident testified at the trial, 
although several witnesses testified to clroumstances immediately 
following. ‘The deceased was 43 years of age, married, and left 
him surviving a widow and six children, the oldest being 15 years 
and the youngest 7 yoars of age. 

The eye witness referred to was Mapyy Secker, one ef plain- 
tifr's witnesses. She testified that she had been to Poehler's 
grocery store and, as that store was closed, she came out of the 
front door of Poehler's saloon on Histon avenue; that when she 
first came out of the door she saw the mules "coming up, going 
towards dom tow"; that they were north of her at that time, 
coming, towards armitage averme; that the wagon was running on the 
ear tracks; that the driver “was sitting on tho sent, I saw him. 
He had the lines in his hands. He had gone past arsitase avenue. 

I was in front of the saloon door. He was still on the seat. # 
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The miles were walking ~ trotting like”; that "Just before he 
fell he was turning to the left (1.¢e, to the gast) on to the next 
oar track”; that there was a osr coming up behind him; that the 
left front wheel of the wagon went down into 2 hole, and “he went 
head first out of the wagon, « s I saw him when he fell. He 
fell right under the wagon, He laid right in the middle of the 
car tracks"; that "I had seen the hole there Before that, I 





cannot say how long before, I don't mow how deep it was, The 
hole was muddy. The hole waa right in front of Poehler’s saloon 
door, «+ The hole was inside the car track by the rail, »# « 
I did not go over to where ths hole was at any time"; that after 
the deceased fell "I just stood still", and some nen "picked him 
up and put him on the sidewelk and he just lived one minute"; 
that the approaching street car did not strike the wagon, 

Patrick J, Stack, a witness for plaintiff, testified that 
he was coming out of the side door on Elston averue, of Waive's 
gaiocon, which saloon was on the northwest corner of Elston and 
Armitage avenues, and which door wae about 20 feet north of the 
south end of anid ealoon, and he saw a wagon coming along with 
four mules at a slow trot; that whem he first eaw the wagon it 
was “just a little bit north of Armitage avenue; that he didn't 
eee the driver on the seat; thet ac he (Stack) sot on the south 
side of Armitage averue he saw a man lyirg in the middle of the 
street, about "5 or 6 feet south of Armitage avenue", called for 
assistance and brought the man over ard laid him on the sidewalk; 
that he"iidn't aee the acoldent"; that the point where he saw the 
man lying in the street was “about 70 feet south" of where he first 
saw the miles; that there was an electric light at the corner of 
Armitage and Zleton avenues; that he “locked at the place of the 
accident on the next day", and that it was "in the samo condition 
the next day as it was before", In response to the question as to 
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“what that condition was, the witness replied: "There was a hole, 
I should judge about 100 feet, maybe a little over, 160 feat for all 
I know, north of armitage avenue, 6 or 7 or mayb’ 10 inches deep, 
maybe 4 feet long, maybe 3 feet wide. ‘There was nothing in the 
hole but mud and slush, It was full of water, and to my knowledge 
had beon there five or six weeke before the day of the accident. If 
“have noticed other wagons going down the hole", The witness further 
testified that he didn't see the wagon on which plaintiff's intestate 
was riding go into this hole, that plaintiff's witnesses, “edabe, 
Dadie and Griffis, wore there the next day after the accident, that 
he pointed out the hole to “oGabe, that Dadie and Griffis messured 
it, that he told Griffis that the man was picked up about 6 or 6 
feet south of Armitage avenue, that he did not tell Griffis or any- 
body that the man wus picked up at the hole north of Armitage avenue, 





that “the hole that we went over to see the next day wae right at the 
curve of the car tracks", that the hole was "right siongeide the 
track, » # to the west of the wost rail of the track", that that 
hole wae "the only hole I noticed there’, and that up and down Elston 
averue, “all the ways along", the pavement was "reugh but no holea*, 
The attorney for the City of Chicage moved that the testimony of the 
witness, Stack, "acs to hole 100 to 160 feet north of Armitage averue 
* » be stricken cut as being a description of a place differing from 
the place where an eye witness aw the accident and there is no con~ 
nection between them", but the court denied the motion and an excep- 
tion was taken, 

John Dadle, plaintiff ard secretary ami genera) manager of 
the W. J, Moxley Co., testified on direct examination that he did 
not know of his own knowledge where the acoident ceourred, but that 
in company with the witnesses, MoCabe and Griffis, he wont "to the 
point where the accident ocourred. He waa then asked by the court 
where that was, and he replied, over objection, “about 100 feet north 
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of Armitage avenue, north on Zlaton avenue", A motion to strike 
Out this answer was denied, the court saying, "the place he locate 
ed may stand", to which ruling counsel for the City excepted, The 
‘Witness then stated "we examined the hole in the street", He was 
then asked, over objection, te deseribe that hole, ani replied, "Z 
Seman a hole in the street about 4 feet long, about 14 inches deep, 
varying in width from about 1 to 3 feet, right at the edge of the 
west track. It was filled with water", The witness further tes- 
| tified that this hole "was about 149 feet north of Armitage avenue 
in Elston avonue", that "he did not see any other", that "we looked 
up and down the street from that point, » + prebably tor a block 
or so”, that at that point the etreet car tracks curved, and there 
wae"a bend in the atreet, and thie was just at the south end of 
the bend", Plaintiff's witness Griffis, who accompanied Dadie to 
Elston evenue on the morning after the accident, testified that "we 
went out end measured the hole where they claimed an accident had 
happened", and that the hele was about 160 feet north of the place 
“where the gentleman showed us he was picked up", His testimony as 
to the size of the hele was similar to Dadie's testimony. Plaintiff's 
witness NeCake, who also accompanisd Dadie to Hleton avenue, was 
also allowed to describe the hole, which he said was "about 140 or 
140 feet north of Armitaze avenue on Eleton avenue on the west side 
ef the cor track and 180 feet from the south ourbstone of armitage 
avenue", Pisintiff's witness, Kdward Poehler, was also allowed to 
describe the hole, which he loested as being at "the curve” of the 
atreete Plaintiff's witness, Arthur Poehler, who was the son of 
Edward Poehler and whe worke< for his father in the latter's saloon 
and grocery store at the time of the accident, was also allowed te 
describe the hole, which he said wae "from 150 to 200 feet north 
from Armitage averme", and which "was en the west side of the south 
bound track, right alongside the rail", and where the tracks curve, 


| aa ymouttteed efi“. eu aoia Shw Od au Beweds nanoiinds 
| eo trbintars swroutsess efeotbed of talinte waw efod orld 0" : 
——  gaw pouttova moteth 0% ofbad beinagmoobe bela dfw cod 

“Wo Gar “duode” asw biae od dole ,ofod add babeoce oF BewOk 





at 

























Gabtge 34 noida A”, "tuneve ROJeLe Re AMba jeunews 
agacol 0@ eoniq etd" (antes “siuod oft eboineb ean rewans ai 
of? .bedqsoxe ysld ed? tot feamudo yn! fut Wordw og” Mbande 

asd of ,*Joowss od at efor dd bontdaxe ow" pedade & 
{* \pekfqor nme yolod tadd edttoeen OF \aotfoetde devo" 
faeeb bored? br suede (nmol $082 6 dudda Joouds S49 ak" 

——— — —— 

‘Sgb¥ ahaa bbine te dike’: Sabine Wind ανα 
ctitiovs ‘endsimii ‘to rdtom Sent dar duoda saw" olod BF 

hotoot se dads ,*veddo yas obs fom bib ot Jatt 2% 
Yee td a aoe Yidaddag 6's Gated dads edn HEE" 
wreds bre ‘ybewmse exoard aac Joords edd dnloq suds’ H8 gi 
"go ‘be d3uee off Sa deut dow atas hs e dooud “bad a 
“OP ebfiad Belnsqmoves lle .olttind sbendiw erdiishhi 

ow" $add bebtheaes ,snebldos edt teste yrtmtom eit no 6 

had tnebloos me bemtalo yodd oredw ofod dtd betueseh Bal 
sont ofid Yo sibaod soe Oar Sisode ide Gie a 


oble saew oct? a5 ‘ounews nddeld de suneva enatiorzA to Ada 
OgetioraA to onodedaud dtvoe of} moat Jost bal fina wesad” 
of Sewofls cols saw yreldect Stawha jneontiw es Vikediald” | 
ari? %o “evuso end" ge yeited as bedacol of dotdw yeted eld 
Yo tos ort saw ow reltecd wwisuA ,coondin of Ptbbarele  %, 
moolse ataesiel off at vorldet elt Yo? dodsow ote bal 40 ings 
of bowollas cule eaw qdrtebtocs etd Yo entd oct te rode Ya0d 
Ativan Ses? O02 oF ONL mort" etw btad of dotdw ered” 
fgvos ott to ebis goew ed? mo eew* deity tak S*eueve —E 
yovrs exloetd ets ovvécie Dera ,"Lkot oAd Obtagmota fight” (xbdes Herod 


— 


«Be 






and which had been there "from five to six weeks", He furthor 
| testified on croess-examinetion that he "picked the deceased up and 
| put him on the sidewalk", thet the point where he picked him up 
wae "in the centre of the two tracts, about 65 feet south of Are 
mitege avenue”, He was asred to state, if he knew, what was the 
_@ondition of HKletor avenue, with reference to the west side of that 
street being smooth or rough and with reference to there being 
| holes in the pavement, from about 25 er 30 feet south of Armitage 
avenue and thence north about 100 or 150 feet, and he replied that 
~—6©"4t was'nt amootn nor it wasn't eo rough either", and that there 
were no holes in thet part of the street, 26 far ae he could judge. 
Plaintiff's witness, fred Grawe, the proprietor of the saloon on 
the northwest corner of the two streets, testified that he was in 
his saloon, waiting om a customer, the witness Stack, and he “saw 
Moxley*s big wagon with four mules going by", that “when the wagon 
got to the opposite (seuth) side of Armitage avenue I asen an object 
under the wagon and this object was thie man, Smith", and that he 
aid not go over to the place. He also was allowed to testify aa 
to the condition and size of the hole north of Armitage averme. He 
further testified that he was familiar with the condition of Elston 
avenue for about 100 feet north of Amzitage avenuc, arc that "slong 
the rail it was rough, but fairly well, except one hold about 120 
or 125 feet back from the corner", 

At the conclusion of plaintiff's evidence the attorney 
for the City of Chicago, renewed hia sotion, several times previous- 
ly made, to exclude all evidence as to “the condition of the hole 
nobth of Armitaze avenues, because there has been no commection made", 
stating that the only eye witness, Nias Becker, had described just 
the place where the accident happensd, south of Armitage averno, 
and that "all the desoription of a hole north of Armitage has no- 
thing to do with it, and they have not cormected it up",s, The aourt 
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said, “I think it would be a question whether or not it was the 
game hole, ard the motion will be overruled", to which ruling an 
exception was taken, 

The court waa asked to instruot the jury to find the City 
of Chicago not guilty, but the motion was refused. Several wite 
nesses for the City testified as to the condition of Klseton avenue. 
Albert Grown testified that immediately after the acoident he 
atopped the miles and brought the toam back to the corner of the 
two streets, where a crowd had gathered; that on the day of the 
accident and prior thereto he knew the condition of the west side 
of Elston avenue noar Armitage avenue, and that outside of the 
track from about 6 inches up from the rail it was "a little rough", 
but right alongside of the rail there were 3 or 4 places where there 
were holes, “like as if a wagon had dropped off the rail and made 
a rut there”; that there were several such places “right opposite 
Armitage on Kiston*, James Burke, ward superintendent, testified 
that the west side of Histon avenue, from 25 fest south of Armitage 
ayerme to a point 200 feet north of Armitage, "waa rough", but that 
between the curb and within six incheea of the street car track there 
were no holes; that close to the track there were some depreasions, 
but that he did not know how long these had existed. 


WRe JUSTICE GRIDLEY DELIVERED THER OPINION OF THE COURT. 


Inasmuch as we have reached the conclusion, after @ care« 
ful examination cf the record, that the judgment in this case 
should be reversed and the cause remanded for a new triel, we 
deem it unnecessary to discuss many of the points argued by coun- 
sel. 

The main contention of counsel for the City is, that the 
trial court committed error, prejudicial to the Gity, in admitting 
ever objection, and in refusing to strike out, the testimony of 
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Plaintiff's witnesses, regarding the hole in Hlston avenue, 

which was about 150 feet north of the north line of Armitage 
avenue and still further away from the place where the only eye 
witness to the accident testified that the accident occurred, In 
the light of all the evidence in this case we agree with the con- 
tention. While in some cases proof of the general condition of a 
atreet or sidewalk near the place where the accident ocourred is 
admissible as tending to establish notices to the Gity, (Zaylor- 
ville ve Stafford, 196 Ill, 288, 290; City of Kigin v. Nofs, 200 
Ill. 252; Same 212 Ill. 20, 24 ) still notice to the City “or 
one partioular defect which eaused an injury cannot be established 
by proof of notice of another particular defect which im in no way 
related to the former and did not contribute to the injury". 

(28 Gyo. 1400), In our opinion, under the evidence, the hole 
about 180 feet north of Armitage averue, which was desorlbed by 
eaid witnesses, in no way contributed to the injury of plaintiff's 
intestate, and in allowing to remain in the record the testimony 
of said witnesses, as to size of that hole and the length of time 
it had been there, the court erred. 

And we do not think that the evidence sufficiently proved 
that the City had notice of the exiatonce of the hole, if any, 
south of Armitage avenue, concerning which plaintiff's witnesa, 
Miss Becker, testified, or of the dangerous condition, if it was 
dangerous, of Elston avenue, immediately south of Armiteaze avenue. 
(City of Chicage v. Murphy, 84 112. cad Boender v. City of Harvey, 
261 121. 226). | 

the judement is reversed ard the cause remanded. 


REVERSED AND REMASDED. 
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HATTIE Me ’ 
Appelles, 
APPEAL FROM 
SUPERIOR GOURT 
* 
Appellant. GOOK COUNTY. 


18 8 2 1A, 1 36 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment for $2,500, rendered 
in the Superior court of Gook county on July ly 191ly in favor 
of appellee, hereinafter called plaintiff, and against appellant, 
hereinafter called defendant, in an action for damages for per- 
sonel injuries, The suit was originally brought against defend- 
ant and the Chicago Railways Company, hereinafter called the Ccon- 
pany. In the first count of her declaration plaintiff averred 
that on April 21, 1999, she was at and near the intersection of 
Clark and Wellington etreetsa in the city of Chicago, and, for 
the purpose of becoming a passenger, she signalled one of the 
Company's south bound street cars on Clark street to stop; that 
she was in the exercise of ordinary care for her own safety; that 
the Company so negligently managed and propelled said street car 
im a southerly direction along and over said Clark street, and 
the defendant so negligently managed and drove a horse and wagon, 
owned by him, in a southerly direction over said atreet, at the 
place aforesaid, that, by reason of the negligence of the defend- 
ant and the Company, a collision occurred between said wagon and 
said car; that as a result thereof the "wagon was knocked, forced 
and throwmm toward the curb and sidewalk of said Clark street", 
and upon the place where plaintiff was standing, and thereby a 
collision ccourred between plaintiff and said horse and wagon, 
whereby plaintiff sustained severe and permanent injuries. The 
second count charged that, as a result of the collision between 
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the horse and wagon and the atreet car, "the direction in which 

. said horse and wagon was then and there moving was suddenly chang- 
ed and diverted from the rosd bed of Clark street toward the curb 
and sidewalk of Clark street", and upon the place where plaintirr 
was standing, and thereby a collision occurred between plaintirr 
“and gaid horse and wagon, etc. To this declaration the defendant 
‘filed & plea of the general issue, ani the Company filed a like 
‘plea, together with a special plea denying omership or control, 
at the time and place, of the street railway or car, Shortly be- 
fore the trial, on motion of plaintiff, 1t was ordered that all 
papers and proceedings be and are amended by discontinuing as to 
the Chicago Railways Company, and the case went to trial before a 
jury with John Hetzel as sole defendant. 

At the trial 14 witnesses, including plaintiff, testified 
in her behalf, and 6 witnesses, including the driver of the wagon, 
testified for the defendant. Photographs, plats, certain writings, 
OtCs, wore aleo introduced in evidence, the testimony wae quite 
conflicting. Plaintiff, e woman about 40 years of age, testified 
that on the evening of April 21, 1909, about six o'clock, she left 
her place of employment and wont to the south-west corner of Clark 
and Wellington streets for the purpose of boarding a south bound 
street oar on Clark street; that she agaw a car coming and signalled 
it to stop and it began slacking up; that she aleo saw a "Carson, 
Pirie, Scott" wagon soming south which stopped; that then she mw 
another wagon (defendant's wagon) back of the street car and “the 
horse was rumning very fast" and she turned to go back onto the 
sidewalk and was struck.on the sidewalk; that as a reault she 
was confined to her bed for about five weeks and suffered much pain, 
mostly in her back, and was permanently injured, The driver of the 
*“Careon, Pirie, Soot” wagon testified that he was driving south 
on Clark street; that the street car passed him about the north 
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side of Wellington street, and went on and stopped at the fur} 
ther crossing; that he saw two ladies standing in position to 
board the car, between the car tracke and the sidewalk; that 
defendant's wagon, "going » pretty good gait", came from the 
north; that the two ladies ran back towards the sidewalk and were 
knooked down on the sidewalk; that he saw the "horse trample on 
one of the ladies”, whether on the breast or back he could not 
Say, and that he, the driver of the "Carson, Pirie, scott" wagon, 
"pulled out onte Wellingten atreet, facing southwest from Clark 
street", The theory of the plaintiff wan that the oar was stand- 
ing still or slowly moving, with its rear end just south of the 
south line of Wellington atreet; that the driver of defendant's 
wagon had been following the car, the wagon moving south wholly 
or partly in the south bound track; that after the car had about 
atopped at the crossing the horse and wagon kept om rapidly mov- 
ing and turned out from the track behind the car, and in some 
mamner the left hind wheel of the wagon collided with the rear 
atep of the oar, causing the wagon te tilt and the horse to swing 
to the west and to rum upon the eidewalk, striking plaintiff, 
There was evidénee to support this theory, The theory of the de- 
fendant, ao principally supported by the testimony of the driver 
of the wagon, was that the horse and wagon were being driven 
south in Clark street just west of the car tracks; that when 
Wellington street was reached the "Carson, Pirie, Scott” wagon 
was opposite defendant's wagon and to the west of it, which pre- 
vented defendant's wagon from moving more to the west; that a 
south bound osr approached the wagon from the rear at such a high 
rate of speed as indicated that it would not stop at the cross- 
ing on the south side of Wellington street; that in passing 

the wagon the front end of the rear atep of the car (which step 
projected seversl inches beyond the wect side of the car) caught 
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the left rear wheel of the wagon, and threw the horse and wagon 
toward the ourb and sidewalk and upon plaintiff. The driver of 
defendant's horse and wagon testified that he was moving south 
on the woot side of Clark atreet, "about three feet from the 
street car track, perhaps a little more"; thot as he was cross- 
ing Wellington street the "Carson, Pirie, Scott" wagon was almost 
Opposite hims thet the street oar passed him "almost on the 
erossing, just « couple of feet away, and it was going almost 
full speed", and went "fifty or sixty feet from the corner before 
4t stopped"; that as the car went by him "the women were stand- 
ing on the crossing and I signalled for therm to step back, and 
when I seen they didn't go I atopped end the hird step on the 
right aide of the car struck the left rear wheel of my wagon, 

and the wagon and horae wae knocked up on to the sidewalk from 
the jar, amd against one of the women, «+ « When I pieked the 
lady up she was lying on the sidewalk and the horse wae over 
her", 

After careful consideration wo ere of the opinion that 
the verdict is amply eupported by the evidence. Counsel for 
defendant do not urge that the damages awarded sre excessive, 

The only points argued are that the court erred in giving one 
instruction offered by plaintiff, in refusing to sive two instruc- 
tions offered by defendant, ani in certain rulings on evidence, 

We do not think that the giving of inatruction No. 6 
offered by plaintiff constitutes error, Practically the aame ine 
struction has been approved in the cases of North Chicage Street 


Re OO. Vs Kaspers, 186 Il], 246-50, and Same v. Wellnor, 206 Ill. 
2724 


Nor do we think that, umier the evidence in thia case, 
that the court erred in refusing to give instructions mumbered 
4 ani @ offered by defendant. (Purington Brick Co, Ve Eokmany 
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190 ill, 673 Chicago West Division Ry. Qos ve. Bert, 69 Ill. 
$88.) Furthermore, we think that the jury were fully and suf. 





ficiently instructed as to the law applicable to tho ease by 
other given instructions, 

It appeared that about a year before the trial the 
plaintiff signed and sealed an instrument, dated July 6, 1910, 
(which was introduced in evidence) whereby, in consideration of 
$200 paid to her by the Reesivers of the Chicago Railways Com- 
pany, she covenanted and agreed that she would "not at any time 
‘bring, or cause to be brought any action at law against said Re- 
ecivers or the said Company, for or on account of a certain ace 
cident which occurred on or about April 2l, 1909, at or near the 
intersection of Wellington and Clark streete",. Counsel for dee 
fendant claimed at the trial that the defendant was not bound 
by the particular wording of the above covenant not to sue, ard 
that the defendant had the right to show, if he could, that the 
actual agreement and understanding between plaintiff and the 
Railways Company was that, in consideration of the $200, she 
Was to abandon and releavge all her clains against the Rallways 
Company. ‘To this end, when plaintiff was being cross-examined 
as a witness several questions were asked her relative to said 
payment of $200, some of which the trial court allowed her to 
answere Two questions, however, she was not sllowed to anewer 
and the claim te made that these rulings constitute error. She 
was asked if she "didn't settle with the railway company", to 
which she replied, ""o, I didn't settle. I got some money but 
I didn't settle. I got $200. «+ # I made no settlement", The 
following then osourreds 

ye bea 
railroad company, dia yout * 
Ae I don't know, 
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Qe Ic there anything about that transaction 
with the railroad cempany that you don't want to tell? 
Ae NO, there is nothing, 


Qe Didn't you sign a release, or some ar, to 
the railroad company? ; = 


Ae I @id not sign any release. I signed a er 
at the time i got the $200. ; ——— 


Qe At the time you signed that paper and got the 
$200, didn't you understand that you had ne further 
Glaim against the railroad company? 


li, Johnacne I object to thet as having been an- 
awered, (Objection sustained and exception). ~ ~~ 


Qe Didn't wr. Johnson tell you that you had no 
further claim against the railroad company? (Cbjected 
to; sustained ard exception). 


Qe That $200 you got was on account of this ac~ 
cident was it not? 


Ae In regards to it." 

We do not think that the court erred in sustaining the 
Objections to the two questions above mentioned, It is of these 
rulings that counsel complain, The record shows that the court 
allowed counsel a large latitude in questioning the witness as 
regards the transaction with the railroad company. and we cannot 
say that under the evidence a release to the railroad company or 
an accord and satisfaction with it was proved. One of the insatruc- 
tions offered by the defendant, and given, told the jury thet if 
they should find from the evidence that both the railroad company 
and defendant were at fault im causing the accident, ard that af- 
ter the beginning of the suit the plaintiff received 6200 from the 
railroad company, and that the said sum was given the plaintiff by 
the railroad company and accepted by her in full satisfaction and 
—— of all claims by her against the railroad company, then 
their verdict must be not guilty. The question, therefore, whe- 
ther or not the $200 received by plaintirr was received by her in 
satisfaction of all claims against the raliroad company for the 
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injuries sustained was submitted to the jury, and we think under 


7 
f 
s 
; 
| 


the evidence properly 80, (city of Chicago ve Saboook, 145 Ill. 


“858-863 Jonke v. Zurr, 54 111, 450) and it is evident from their 
‘Verdict that they did not think thet the money was received in 
“such satisfaction, and we are not disposed to disturb the verdict, 
| "Where there are a number of tort feasorsa, the party 
injured may, at his election, sue one, or several, or all; and 
where the suit 19 against one or some of the wrong doers, but not 
against all, the person or persons sued have ne right to complain, 
And £0, also, where there is 4 suit against several tort feasora, 
the diesmiasel of the suit against one does not bar the action 
againet the others", (City of Chigaco v. Baboock, supra.) And 
while it is the law that "s release to one of several joint tort 
feasora is a release to all, and an accord and satisfaction with 
ene of them is s bar to an action against the others"; (City of 
Chicago, #. Babcock, supra; Haliner ve chicago Traction Gow 245 
Tll. 148) it is also the law that "the legal effect of a covenant 


not to sue is not the same as that of & release. A covenant not 


te sue a sole tort foasor is, to avoid circuity of action, consider 


oa in law a discharge, and a bar to an action against such tort 
feasor, ut the rule is otherwise where there are two or more tort 
feasors, and the covenant is with one of ther net to ave him. In 
such case the covenant does not cperate as a releave of elther the 
covenantee or the other tort feasors, but the former must resort 
to hie suit for breach of the covenant, and the latter oan not 
invoke the covenant ac a bar to the action ageinst them", (City of 
Chicago v._Baboook, supra; West Chicago St. Rs Soe v. Piper, 165 
Ill, 326<27). 

* wna we do not think in the other rulings of the trial court 
on evidence, complained of by counsel, that prejudicial error was 
committed. The Judgment #111 accordingly be affirmed. 
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EREOR TO 
MUNICIPAL GOURT 
OF CHICAGG.s 


1821.A.1495 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


et — —ñ— — 


Plaintiff in error, defendant below, a cerporation 
with principal office «at Vinegar Send, Alabama, seeke by this 
writ of error to reverse a judgment for #280, rendered againat 
it in the Mmicipsl Court ef Chicage in favor of defendant in 
error, plaintiff below. The acticn was one of the fourth class 
amd was tried before the scourt without ea jury. Plaintiff was a 
salesman cf lumber on commiacion, with office in Chiearso, I1lli- 
nois, and brourht suit to recover commissions elaimed te be due 


‘him from defendart, arising from the sale ami delivery of cer- 


tain lueber to the Bahamas Timber Company, of Ammtilis, cuba. 

the testimony of the various witnesses is very conflict- 
ing om material points, but the facts, as we glean them from the 
record, are subatantially as fclloes: in September, 1910, Willis 
Re. Gilbert, agent in Chicazge for the Bshamas Co., sent to varicus 
parties, for the purpose of obtaining bids, duplicate copies of a 
schedule of abont 440,900 feet of lumber, "long leaf yelicw pine, 
square edge", of vuricus sizes, which luxber that company de- 


. gired to purchases. One of these copies was sent to the plaintiff. 
Om September 14th, the plaintiff enclosed the schedule in 4 letter 


addressed to defendant at Vinegar Send, Alabama, saying: "Please 
neme your lowest prices on attached Guban echedule, F.0.5. vessel- 
side. Kindly state quickest time you can make complete shipment*. 
On September 16th, the defendant, by N. &. Turner, president of 
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defendant, replied by letter acknowledging receist of the sched- 
ule and saying: “We will give you prices on this schedule by 
next mail end we hope to be fevored with your order”. on the 
same day the defendant, by Turner, president, again wrote plain- 
tiff: “Since writing you this A.M. we are able to quote you on 
your schedule of about 440 u. ft. a price of $16 free alongside 
vessel at M. & 0. Docks, Yobile Ala. «+ The price we have named 
you is a very close one, «2 The quality of the lumber iz square 
edge and sound, such as is exported to Cuba and other West India 
islands", Shortly efter writing these letters Turner cane to 
Chicago and first met plaintiff either eat the Great Northern Hotel 
or at plaintiff's office. ‘furner was introduced te plaintirr by 
aman mamed J. hs Jolce. Plaintiff testified that he told Turner 
that he desired to get a bid on said schedule, that he would ar~ 
range for a meeting between Turner and the party wanting the lum- 
ber, that he was handling the matter on e commission basis of 
50 cents a thousand aril would want the bid to insiude his scom- 
mission, and that Turner replied that that would be satisfactory 
and thet he would so arrange it. Joice, who was present at this 
eonvergation, corroborated plaintiff as to what was said resaerding 
Plaintiff's coumission. Turner denied that at this conversation, 
or at any cther tims, he agreed to pay plaintiff any commission. 
On the following day plaintiff, Turner and Gilbert met at cil- 
bert's offices, where « second conversation was had. Plaintirr 
testified thet he introduced dilbert as the representative of 
the Bahamas Company to ‘Turner; that the schedule was again show- 
ed Turners; that Gilbert stated to Turner the quslity of luxber 





which his company wanted; that Turner replied that the defendant 
made a “specialty of that kind of stock" and “wanted orders for 
it"; that Turner quoted to Gilbert s price on the lumber, and 
then left, saying he desired to send a wire to hie mill aml thet 
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he would call on plaintiff later in the day, but that Turner 


aia not thereafter call om pisaintiff. Turner testified that 
the defendant had been selling lumber to the Bahamas Co. for 
several years; that when he went over to Silbert's office with 
Plaintiff he had never before met dilbert and that at that con- 
yorsation he learned for the first time that it was the Bahamas 
Go, that wanted the lumber mentioned in the schedule; that he 
thereupon told plaintiff and Gilbert that he could net then take 
the order for the reason thet probably the Sahamas Co. had asked 
the defendant direct to figure on the same schedule, and that be- 
fore doing so he desired to telegraph his mill and ascertain if 
deferdant had received the same schedule direst ard acted upon 
it. Turner says that he sent such a telegram,. but it does not 
appear whet reply, if any, was received by him. Turnerte testi- 
mony is corroborated by that of Gilbert to the extent that at 
this cenversation Turner first learmed that it was the Bahamas 
Go. that wanted the lumber mentioned in the schedule, and that 
Turmer would go no further in the matter umtil he hed telegraphed 
his sill. Gilbert further testified that he had no further deai- 
ings with plaintiff and aid not again see Turner, but that eub- 
sequent to this conversation the Bahamas Go. reseived “the lumber 
mentioned in that schedule” from the defendant. Turner, while 
denying that the defendant had shipped tc the Bahamas Co. the 
lumber “zenticned in the schedule®, admitted that subseqrent to 
the conversation the defendart shipped te the Bahamas Co. "yellow 
pine lumber « + 305,000 feet or so”. 

On September 23rd, plaintiff srote defendant at Vinerar 
Bend, Alabama, expressing regret that he did not see Turner 
again before the latter left Chicago and saying that if defend- 
ant secured the order he would expect defendant to "protect" 
him on his commission, ard that he "had figured 25 cents each way 
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om this bill which would amount te 50 sents per thousand’. on 
September 26th deferdant, by Turner, president, replied that it 
would not allow plaintiff any commission, giving as a reason that 
"this order case directly from Cuba to us and was closed the same 
way", but further saying, "se fool that in the future if you get 
any business through ur. Gilbert, we will be very willing to allow 
you & comission cf 25 cents". 

The witness Joice, whe was present at the first conver- 
sation between Turner and plaintiff in Chicago, further testified 
that about 60 days thereafter he met Turner in Mobile, Alabama, 
and “asked hic where his Hobile office was, and he said "I haven't 
got any‘; and I said, *You told ur, Srooka you had a Nobile office'; 
he said, ‘Well, I did that to skin his on his commission’." Turner 
denied making any such statement. 

The trial court in its firdling ssseased plaintiff's 
damages at the sun of $229, which is in effest allowing plaintirr 
& commission of 50 cents per one thousand feet of lumbsr on 440,000 
feet, which is the nusber of fest that furner in his letter of 
September 15th said was contained in the achedule forwarded to de- 
fendart by pleintiff, and we are not disposed to disturb that 
finding. we carmet agree with the contentions of counsel for defend- 
ant that the finding ard judgment are contrary to the evidense ard 
eontrary to the law, 

It is aleo urged that plaintiff failed to prove his claim 
as alieced in hic statement of claim. While it may be trus that 
the cause of action as proved was not accurately set forth in 
Plaintiff's statement of claim, we dc not think that the defendant 
was prejudiced thereby or that for that resson the judgment should 
be reversed. (licDowell v. Sharp, 157 i11. App. 1°95.) 

The judgment of the dunicipal Court is affirmed. 
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287 = 18307. 
SADIE HANNAN, ) 
éppellse, } APPEAL FROM 
V8. } SUPERIOR couRT 
FREDERICK ¥. x } COOK COUNTY... 


\ : 1821.A.146 


‘MR, JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT, 


Sadie Harman, plaintiff below, broucht suit in the 
Supericr Gourt of Cook County againet Frederick §. Dreckman, 
defendant belos, tc recover the sum of $140 and interest. ‘the 
Gase was tried before the court sithout a jury, resulting in 
& finding and judgment for 37140 in favor of plaintiff, which 
judguent defersiant by this appeal seeks to reverse. 

it appears from the evidence that the parties to this 
suit are sister ami brother; that defendant was the adminis- 
trator of the estate of Garah Dreckman, deceased, mother of said 
parties and of Ollie Yoollett, sister, and of Henry Dreckean and 
Charlies Dreckwan, brothers of said parties; that in Uny, 1919, 
the deferdant wrote to his brothers and sisters that he wae 
anxious to make distribution cr te sell certain mortgases in 
his hands as such adrinistrator and suggesting a meeting of 411 
the heirs of Sarah Dreckman, decesesd, and that said mortgaces 
might be distributed "as they are and by some of us paying seach 
other the difference in sash"; that in June, 1910, all of said 
heirs met ami agreed upon a distribution of the mortrages among 
thenselvea, and defendant then wrote out a memorandum of the agree= 
ment, and the mortgages were subsequently distributed by the de- 
fendant, as administrator, ir accordance therewith, A portion 
ef said memorandus wae: “has. takes £1009 mertgaze, pays $146 
to Sadie and $30 to Ollie. Cliie takes $700 mortrage, gete $20 
from Chas, and $120 from Fred. Sadie takes 3760 mortgage, gets 
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$140 from Chas." Charles Dreskman at thie time was a helpless 
invalid, afflicted with locomotor ataxia and wae in the care of 
plaintiff at her home, and, according to the testimony of piain- 
tiff and Ollie Woollett, it was verbally agreed between defendant, 
Charles Dreckman, plaintiff and Ollie, thet Charles should give 
the $1000 mortgage to defendant for the purpose of having defend- 
ant sell the same, that out of the proseeds defendant promised 
to pay plaintiff the aum of $140 and pay Gliie the sum of $20, 
and that the mortgase was delivered to deferdant with that under- 
sterding. The defendant admitted that the mortgase was delivered 
to him for the purpose of making a sale therecf, that Charles 
agreed to allow defendant 10 per cent. of the face of the mortcace, 
or ¢100, for negotiating the sale, and that he sold the mortgase 
in September, 1910, about three monthe after its delivery to hin. 
it further appears that shortiy after the meeting ef the heirs 
Charles was taken to a hospital, where he rewained about two 
months and then was brought beck tc plaintiff's house, where he 
Gied in Gotober, 1910, and deferdant sas appointed advinistrator 
of his estate. Defendant testified that at the time the $1000 
mortgage was delivered to him he agreed to pay plaintiff and 
Ollie $140 and $20 respectively, out of the net proceeds realized 
frou the sale of the sortgace, only if Cherles “should happen to 
aie" befors the sortease was scld; that after he had received 
the money realized from the sale he psid various billa of the 
hospital and other bills egeinst Charles, and turned over the 

net balance to Charles, personally, before hic death, and that 

it wae arranged thet Charlies should pay plaintiff and Clilise. 

This testimony ef the defendant is not supported. Piaintifr 
testified that ehe never received any part of the $140 coming 

to her out of the procseds of the sale of said mortease from 
anyone, and it appears from the testimeny of the defendant that 
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he paid Ollie the $20 scoring to her out of said preesede, and 
it further appears from the testimony of plaintiff and Cllie, 
thet after the death of Charles, the defendant {at a meeting 
at which deferdant, Ollie, plaintiff, and plaintiff's attorney 
were present) wee asked when he intended to pay plaintiff the 
$140, and he replied thet "he didn't have it just then, but 
would send a check for it the following week". 

fwo points are argued by counsel for defendant. They 
contend (1) thet plaintiff did not prove her case by a prepond- 
erence of the evidenes, and (2) that the promise sued on is a 
special promise to anewer for the debt of ancther, is not in 
writing and is, therefers, within the statute of frauds. e 
are of the opinion that the finding and Judgment are fully sup- 
ported by ths evidence, and that the verbal egreement ef the 
deferdant, to sell the 21000 mortzage and out of the procesds 
to pay $140 to plaintiff and $20 te Ollie, wae in the nature of 
an original undertaking and not within the etatute of frauds. 
(Gilson v. Beyans, 58 Ill. 232, 2343 Prather v. Vineyard, 9 
Zll. 40, 483 Walden v. farm, 58 Ili. 40; Sughle v. Homtelius, 
149 Ili. App. 416, 420.) The jJndgment of the superior Court is, 
accordingly, affirmed. 

APPTRMED. 
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SUPERIGR COURT 
SYKES STEEL hoowrne 
COMPANY, a Corporation, 
; Appellant. 


COOK COUNTY. 


1821.A.159 


MR. JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


This is an action te recover damages for personal 
injuries sustained by Joseph J. Grealish, plaintiff below, 
while in the employ of Sykes Steel Rocfing Company, e cor- 
poration, defendant below, occasioned by his falling from a 
ledge, projecting from the side of a building, about twenty- 
five feet above the ground. The jury returned a verdict in 
favor of plaintiff for $2250, upon ehich the judgment was en- 
tered which this appesl seeks to reverse. 

The decleration originally consisted of two counts, 
but thes ccurt instructed the jury that there could be no re- 
covery under the second count of the declaration. The gist 
ef the first count was that plaintiff was an employee of the 
deferdant, and was injured because he attempted to obey en order 
of a “foreman whese orders am directions it was hia duty to 
obey, and who was not a fellow-servant of the plaintiff", and 
thet “owing to his immaturity of age ard his inexperience he 
did not appreciate the danger incident to the act" which said 
foreman had ordered him to do, ami that said foreman "knew or 
should have known” that it was dangerous for plaintiff to do 
the act which he was directed to do, which act was in the line 
of his duties as such emmloyee of the defendant. Two witnesses 
testified on behalf of the plaintiff, viz: the plaintiff and 
the physician who attended him after the accident. The defend- 
ant introduced no evidence except three photographs of the 
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building and place of the accident. At the conclusion of 
plaintiff's case, the defendant asked the court for a direct- 
ed verdict in its favor, which motion was denied. This motion 
was renewed at the close of all the evidence and was also de- 
nied. 

The accident cccurred on the afternoon of December 13, 
1906. Plaintiff was then about eighteen years and six months 
old. The following facts appear from the testimony of the 
plaintiff, to-wit: Plaintiff had attended grammer school until 
he was thirteen years of age, he having then reached the third 
grade. At the age of fourteen he went to work for the American 
Can Compeny, working for about five weeks putting covers on 
cans with his hands and working at the process of ciling tin. 
Then for about two years he worked for another employer “tak- 
ing mouldings away” from a moulding machine, which wae operated 
by means of coge, a fiy wheel, etc. Thereafter he worked fav 
& leather manufacturing company for six months, working alone 
en a “chopping block", and using a die and maul. Thereafter he 
worked for ancther can company, putting covera cn cans and feed- 
ing a can-making machine driven by a belt. Im September, 1996, 
over three months prior to the accident, he started to work 
for the defendant and continued so to work until the day of the 
accidents The superintendent of defendant ongaged plaintiff 
as a sheet metal worker's helper, and instructed him to obey 
any of the mechanics for whom he might work as a helper, These 
mechanics worked on rain spouts, fire proof windows, cornices, 
etc., and much of plaintiff's work toot him “right up on the 
edges of the roofs". on the day of the accident, and for about 
two weeks prior thereto,pleintiff was working on the oak Park 
Hospital building. He had been told to act as 4 helper to one 
Leipsinger, » mechanic, ard to do whatever the latter ordered 
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him to do. ‘They were engaged in putting up rain spcuts and sky 
lights and"flashing'a copper roof, and plaintiff attended to 
the irons and handed the tools to Leipsinger when the latter 
asked for them. A little after four o'clock on the day of the 
accident they had finished the copper roof on said building, 
and Leipsinger then decided ta connect up a rain spout, which 
ran up and down the north side of the building, about three 
fest from the east end» To get to this spout, Leipsinger step- 
‘ped out of « secord story window, from ten to twenty feet from 
the spout, and upon a ledge whieh ran around the buildins abcut 
twenty-five feet above the ground. ‘This ledge was about fourteen 
inches wide and “slanted a little bit about two inches from the 
brick and ther went straight. It was level for about twelve 
inches” and wide enough to walk upon. Plaintiff followed Leip- 
singer out upon the ledce, because there were nogpenings in the 
wall of the building which would permit him to hand the tools 
tc Leipsinger from the ineide. ‘There were "ro windows or any- 
thing of that sort" to hold on to when one was on the ledce, 

amd plaintiff testified thet he knew that when walking alons the 
ledge he had to be very careful not to fall off. Leipsinger 
went up on a swingins seaffold, built for just ome man, and 
started to work about eight or ten feet above plaintiff's head 
and about fifteen fest above the ledge. Leipsingsr, while on 
thie scaffold, pulled himself up and down by means of a “lead” 
rope which hung down past the ledge. Plaintiff had carried a 
fire pot, used to heat sOlderins irons with, cut upon the ledge, 
and Leipsinger teld him to “go upstairs and get the rope and 
hoist these irons up". Plaintiff got the rope, went out upon 
the ledze and was goings to tis the rope to the "lead" Lins when 
Leipsinger said "No, it takes too long that way: throw it up; 
we will get the job done quicker; we have only got fifteen minutes 
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te de it in". Plaintiff thereupon coiled the rope, and with 
his left hand threw it up towards Leipsinger, but the latter 
did mot catch it. Plaintiff then again coiled the rops and 
again threw it up with the left hand, using no more force 
than when he threw it the first time, and plaintiff testified 
that the second time he threw the rope, “I was bearing up 
against the side of the bullding, with my risht hand, eo I 
could hold myself on the ledge and keep from falling off the 
ledge". hile throwing the rope the second time, plaintiff 
"“overbalanced and fell" te the ground below ard suffered the 
injuries complained of. 

Counsel for defendant contends that the judgment should 
be Foviwecd, ti} plaintire assumed the risk, and (2) was guilty 
of contributory negligence in failing to make use of the "*lead* 
line which hung near him in order to steady himself when he 
threw the rope, and (3) the court erred in giving the one in- 
struction offered by the plaintiff and in modifying one of 
the instructions offersd by deferdant. 

Under the facts of this case, *e are of the cpinion 
that plaintiff is not entitled to recover, on the ground that 
he assumed the risk of the danger and the injuries received by 
him. Ge do not think that plaintiff was misled by the order of 
Leipsinger, or that he did not appreciate the danger incident 
te the throwing of the rope while ir the position he was. 

In Republic Iron & Stecl Go. ve Lee, 227 411. 246, 

258, it is seid: “An exception te the doctrine of assumed 
risk exists «here a servant is ordered by his master to do 
certain work which is attended with danger cf which he is not 
fully cognizant, and he relies upon the order to do the work 
a6 an assurance that he may safely perform the task, «© = « 


It is only where the servant hae been misled by the order of 
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the waster that the exception exists”, 

in Elgin J. & Ee Rye Co. v. Meyers, 226 411. 358, 
S66, it la said: “Where the servant knows of a defect, or 
what the danger is, he cannot be said to rely upon the assur- 
ance that the danger does not exist. It is only where the 
servant has been misled by the assurance of the master, or 
some one standing in the master's place, that he can excuse 
himself from the assumption of risk on the ground that he 
has been assured by the master that there is no danger in 
the use of the appliance or piece of machinery which he knows, 
as a matter of fact, is defective and the use thereof attended 
with danger". As was said in the case of Calloway v. Chicago 
Re I, & Po Ry. Co.Z84 Ill, 474, 481: “Ye do not thirk there 
is any evidence in this record that indicates any incapacity 
of the appellees, by reason of ignorance, immaturity or inex~ 
perience, to fully understand and fully appreciate the danger 
to which he was exposed”, And as wes said in Kresmar v. Omaha 
Packing Co., 155 ill. App. 358, 243: “The plaintiff had passed 
beyond the stage of thoughtless chiidhocd and sas net entitled 
to special care by the defendant, as his employer, on account 
of hia age. Whatever danger thers waz in his employment wae 
not hidden but was open and obvious, He was of sufficient 
age and discretion to understand ard appreciste the risk to 
which he was exposed, and must be held to have assumed the 
ordinary hazards and perile of his employment”. 

The judgment of the Superior Court is reversed with 
a finding of facts to be incerporated in the judgment of this 


case. 


REVERSED WITH FINDING OF FACTS. 
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Finding of facts: We find, as ultimate facts in 
this case, that appellee knew of and appreciated the danger 
inourred by him in throwing the rope mentioned in the proofs, 
while standing on the ledge of the building, and that he assum 
ed the risk of such danger and of the injuries sustained by him, 
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John Peter, defendant below, seeks by this writ to re- 
go & judgment against him for 5627.99, rendered in the 
Municipal court of Chicage, upon the verdict of a jury, in an 
action of the fourth class commenced by Frank Trenkhorst fg. 
COs, & corporation, plaintiff below, for damages for allered 
breach of contract, 

It appears from the evidence that Frank Trenkhorst, 
president of plaintiff company, had several conversations in 
the fall of 1909 with defendant relative to a “corrugated iron 
job" on the buildings of the Corn Products Co., at Argo, Illinois. 
Trenkhorst told defendant that his company was intending to bid 
on the job and asked defendant "for a price on Wo. 18 and Ne. 
20 corrugated iron". A day or two afterwards, according to the 
testimony of Trenkhorst, the deferdant told Trenkhorst that "he 
would put on No. 18 corrugated iron for $10 a square, and le, 
20 for §9.50 a square"; that at this time ?frenkhcerst did not 
tell defendant how many "squares" there were in the job or ex- 
hibit any plans or specifications, but said that he would send 
defendant bluse prints as scon as he got them from the Carn Pro- 
“ @uets co., and that nothing was said as to when the work was to 

be completed and when payments were to be made. According to 
the testimony of the defendant, when he (defendant) quoted the 
above price, it was “only estimating", and that he told Trenk- 
horst that he had "gct to have some plans”. on October Sth, 
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plaintiff wrote defendant as follows: "You can enterour order 
for about 540 squares of No. 20 sorrugated galvanized iron, 

to be put on buildinge at argo, illinois, for the amount of 
$2.50 per square, less §200 after the job iz completed. You 
might proceed with thie work at your earliest convenience”, on 
October 15th, plaintiff sent defendant the blue prints by ao 
messenger boy. On October 16th, defendant wrote plaintiff to 
the effect that he (defendant) had been out to Argo, illinois, 
with one of hic beat »echanica, and that he found that he could 
not handle “that job" or that "kind of work", Defendant testi- 
fied that, in one of the conversations with frenkhorst before 
he saw the blue prints, Trenkhorst told him that "it was a cne- 
story building and the iron and slates riveted", and that, after 
he had received the blue prints and had made the trip to Argo, 
he found that things were “entirely different", and that “there 
wae a big elevator, about six stories high, and everything had 
to be put on by hand on a scaffold", Fourteen days after plain- 
tiff had received defendant's letter of October 15th, refusing 
to handls the job, to-wit: on October 20th, plaintiff wrete de- 
fendent as follows; "We will be obliged to leok for anct her 
contractor to do the corrugated iron work which vou contracted 
for, and will hold you responsible for the difference in the 
price", Defendant did not reply to this letter and had no fur- 
ther conversations with any representative of the plaintiff. 
Trenkhorst testified that after inquiring of the Sykes Roofing 
Co. and of the agFarlane Roofing Co., he arranged with the 
former company, on November lst, te do the work arid that that 
company “completed the job" in April, 1910; that there were 
871 1/2 squares in all of the buildings; that the price charged 
by the Sykes Uo. was $10.22 1/17 per square, which amounted to 
the total sum of $8,907.84; that he paid this sum to the Sykes 
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Co.; that at the price quoted by defendant of $0.50 a square 

the total amount would be 48279.25, and that the difference waa 

the sum cf $427.99. ‘Trenkhorst wes unable to testify that this 
price of $10.22 1/17 per square waa the reasonable and fair 

market price, and no other witness testified that it was. At 

the trial the attorney for defendant objected to the witness, 
Trenkhorst, testifying as to the amount which the plaintiff had 
actually paid to the Sykes Jo, and to the difference between this 
sum and the acid sum of $8279.25, as not tending to show the proper 
moasure of damages, but the objection wes overruled by the trial 





court. 

We are of the opinion that the verdict and judgement ren- 
dered in this case ars contrary to the law and the evidence, 
and that the judgment should be reversed and the cavae remanded 
for a new trial. Passing the question as to whether or not the 
evidence sufficiently shows that there was a definite contract 
made between the partics, as to which we express no opinion, but 
assuming that there was a contract and a bresch thereof by the 
defendant, plaintiff's damages were not properly proven, (Sertram 
v. Bergquist, 153 ill. App. 43, 45.) Furthermore, in plaintiff's 
letter of October Sth, the order is for "about 540 squares", and, 
as is evident from the testimony and the amount of the verdict * 
and judgment, the court must have considered that the defendant 
could be properly chargeable on the aald difference in the price 
per square on 871 1/2 aquares, which, in our opinion, under the 
evidence in this record, cannot be sustained. 


REVERSED AND REMANDED. 
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THE QUALITY CAR COMPANY, 
APPEAL FROM 
Appellee, 
MUNICIPAL COURT 


OF CHICAGO. 


1821.A.1°¢5 


WRe JUSTICE GRIDLEY DELIVERED THE OPINION OF THE GOURT. 


Je Sof CORKILL, 
Appellant. 


This 1@ an appeal from a judgment of the imicipal 
Gourt of Chicago for $2000, in favor of The Quality car Com- 
pany, a corporation, plaintiff below, and against J. J. cor~ 
kill, defendant below, in an action of the first class. The 
case was tried before the court without a jury, and was com- 
menced by the filing of an affidavit, etc., for an attachment, 
but subsequently the defendant entered into a recognizance in 
open court and the attachment was dissolved. 
Plaintiff's claim was for money due upon the following 
note, to-wit: 
$2000, Jane 20, 1911. 
3 months after date I promise to pay to 
the order of Premier Motor fg. Co. wo 
Thousand and no/100 Dollars at 2829 “ichigan 
AVG@es Chicago. 
Value received, with interest at the rate of 
6 1/2 per cent per annum, 
Je Js Corvkill, 
The following endorsements appoered on the back of 
the note: 


Premier Motor Mfg. Go. 
By W. H. Stalnaker, 


Pay to the order of 
Continental and Vcrmercial National Sank 
of Vhicago, 
é41l Prior Endorsements ‘uaranteed, 
The Quality Car Company. 


The defendant, in his original affidavit of merits, 
admitted the execution of’ the note, and stated that he delivered 
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the same to the plaintiff at the lattor's request, that said 
execution ard delivery was wholly without consideration and 
solely for the accommodation of the plaintiff, that the note 

was delivered by the plaintiff to the Premier Co., and that 

at the time of the endorsement and delivery of the note by the 
Premier Co, to the plaintiff, the plaintiff was not a purchaser 
for value and well knew that the note was without ccnsideration, 
The trial of the case was originally commenced on June 9, 1911, 
at which time the plaintiff, to maintain the issues on ite part, 
offered the note in evidence, and no objection to its introduc- 
tion was made by defendant, ari plaintiff rested ite case. The 
defendant thereupon oolled Ww &, Stalnaker, general manager of 
plaintiff, se a witness under section 25 of the Municipal Court 
Act, and, after he Was examined at some length, the ettorney for 
defendant asked leave that time be given defendant to prepare 
and file an amended affidavit of merits, which motion was granted 
and the further trial of the case was continued, On August 17th 
the amended affidavit was filed in which the defendant again 
steted that the note wae executed by the defendant and delivered 
to the plaintiff at the latter's request, and that the execution 
and delivery was wholly without consideration and solely for 
plaintiff's accommodation, but stated that the note was never 
delivered by the plaintiff to the Premier Co., and was never 
endorsed by the Premier Co, to the plaintiff. The trial of the 
Case was resumed on oetober Bp 1911. 

It appeared fron the evidence that the Premisr Co., a 
corporation, manufactured automobiles at Indianapolis, Indiana; 
that this company was represented in Chicago by the plaintiff 
company, which was a separate corporation and engaged principal- 
ly in selling the automobiles manufactured by the Premier Co.; 
that H,. ©, Smith was the president of the Premier Cc,; that 
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W. & Stalnaker was the general manager of the plaintiff in 


charge of ita business in Chicago, but was not an officer of 


the Premier Co.; that defendant was the owner of a "1910" four 


cylinder Premier automobile and that in December, 1910, defend- 
ant and Stalnaker had a conversation as to the deferdant purchas~ 


ing a new six cylinder Premier car of plaintiff, the price Sstal- 


naker would charge for euch a car, and how defendant's old car 


should be disposed of. ‘the testimony of defendant and “talnaker 
as to what was said at this conversation in quite conflicting. 


The defendant says that the conversation wae to the effect that 


plaintiff would sell to defendant a new car for about $5100, and 


plaintiff would take defendant's old car in trade at the sum of 
about $2600, and defendant pay plaintiff the differonce in cash, 
Stalnaker says that he told defendant that the price of the new 
car waa $5500, that he would not take defendantts old car in trade 
at the price suggested by defendant, viz: #2500, but that he would 
sell defendant the new car for $4150, the defendant to dispose of 
his old car himself, Whatever the conversation was, on December 
8, 1910, plaintiff, by Stalnaker, “Gen. Ker.", wrote defendant in 
part as follows: “Confirming our conversation of to-day, we will 
furnish you one of our six cylinder Clubman cars «= « for the sum 
of $5500, f.0.b. Indianapolis; «#« + we are to allow you on the 
purchase price cf this car the sum of $550, as a cormission to you 
on account of your disposing of your present 1910 Premier car. In 
other words, you are to pay us 05150. * * We are to have the six 
cylinder car ready for delivery es scon sfter January ist as poss- 
ible"®, This letter was received by defendant. Asc to what saubse- 
quentiy occurred between the parties, the testimony of Stalnaker 
and defendant is also very conflicting. Stalnaker testifies that 
a few daye thereafter defendant called and said "I got your letter, 
and it is all right. Go ahead and order the car", ard that Stal- 
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naker ordered it of the Premier Go.; that after the car had 
arrived defendant again called and said that he had not yet dis- 
posed of his old car and that he would be obliged to pay for the 
_ “new car partly in notes; that after several conversations it 


was agroed that defendant would pay $650 in cash, give a thirty 





day note for $500, and a 3 monthe' note for $2000, and that the 
notes should be made payable to the Premier Uo., inasmuch as the 
) Premier Co. had charged the plaintiff with the wholesale price 
of said car and Stainsker thought he could turn over the notes 
to the Premier Co. in part payment of plaintiff's indebtedness 
to the Premier Co. for said car; that, accordingly, on January 
20, 1911, the deferdant gave a check for $650 and personally wrote 
out the notes in plaintiff's office and signed them, and the new 
car was delivered to defendant ard a written memorandum of the 
sale, or invoice, was mailed to defendant. According to the de- 
fendant's version the agreement was entirely different. DOefend- 
ant testified that shortly after the receipt of plaintiff's let- 
ter of December Sth, defendant called and said that the written 
proposition was entirely at variance with the talk previously 
hed; that after several conversations Stalnaker finally agreed 
that he would take the old car in*trade at the price of $2890 
and would be able to sell the same before the notes became due, 
and that defendant signed the notes with the understanding that 
the notes were merely accommodation notes, pending the sale by 
plaintiff of the old Car, and were te be sent te the Prenler Uo. 
and not to be placed in any Chicago bank. Stalnaker, on the con- 
trary, testified that absolutely nothing was ever said to him by 
defendant about the notes being accommodation notes, or that he 
(Stalnaker) at any time said that he would take the defendant's 
old car in trade for any such sum. Although the letter of Jan- 
uary 20, 1911, mailed to defendant ard being a written memoran- 
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dum of the sale of the oar, appears to have reached ite destina- 
tion, defendant made no objection to the terms thereof. He says 
in excuse of this thet he does not recollect having seen this 
paper until after the present suit was commenced, when he went 
through certain files and found it, and that his secretary mist 
have recéived the letter ard filed it away without showing it to 
him, This paper was a memorandum or invoice to the effect that 
plaintiff had “sold” to defendant a “Premier, 1911, Ulubman" car 
at the net price of $3150, and that there had been received "on 
the above account” a check for $650, a thirty day note for $590 
and a ninety day note for S000, 

Stalnaker testified that the day following the sale and 
delivery of the new car to the defendant, he telephoned H. o. 
Smith, president of Premier Co., at indianapolis, informed him 
that plaintiff had delivered the car to deferdant and had taken 
the two notes, and that plaintiff would send aaid notes to the 
Premier Co. in payment of that much of plaintiff's indebtedness 
to the Premier Co. on said car; that thereupon Smith replied: 
"Don't send the notes to us. We want the money. You hold the 
notes and collect them"; that Stalnaker then said that he had 
had the notes made payable to the Premier Co,; that Gmith re- 
plied that he “did'nt care anything about that", and further 
said: “You go ahead and collect them, and hold them until they 
are due and deposit them in the bank for collection and send us 
all the proceeds", Stalnaker further testified that about the 
time the notes respectively fell due he endorsed them "Premier 
Motor Mfge Cos, by We EH. Stalnaker", and deposited them with the 
bank for collection, ami that the $2000 note, from the time of 
its execution until it wis ao deposited in the bank, was contin- 
uously in the possession of plaintiff. 
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After the $500 note had matured and had been deposited 
for collection with the bank and defendant had beer notified by 
the bank, defendant wrote Stalnaker as follows: "Dear Stalnaker: 
i only got in tom at 1:50 and received notice from the bank of 
note due. This escaped me as I thought it was 3 months. as I 
enclose ck, for $200 and a new note for $800, which I hope will 
be acceptable to you. Pls, mail old note to me at the club", 
Plaintiff accepted the check and the new note. The new note was 
dated Feby. 2%, 1911, was made payable to the order of the Promier 
CO., was deposited in the bank for collection by plairtiff bear- 
ing the same endorsements as the $500 note, and was paid by de- 
fendant shortly after maturity, hen the @2000 note matured it 
was not paid and plaintiff commenced this action. 

it is first contended by counsel for defendant that the 
finding end judgment of the trial court is erroneous because the 
evidence clearly established that the note sued on was an accommo- 
dation note and was without consideration. Without further dis- 
cussion of the testimony, and particularly the portions thoreof 
especially relied upon by counsel, suffice it to say that after 
careful examination of the voluminous record we are of the opine 
ion that the finding and judgment are sufficiently supported by 
the evidence. ‘he introduction of the note in evidence, without 
objection, made a prima facie case for the plaintiff, and the 





burden of proving that the note waa without consideration and 

was a mere accommodation note rested upon the defendant, (MeoKeand 
v. Feinberg, 145 lil. App. 274, 277; Molioken v. Safford, 197 
Ille 840; ‘Stacker ve Hewitt, 1 Seam, 207) and we cannot say that 
the defendant clearly established his exes; In fact, we think 
that the preponderance of the evidence is against defendant's 


contention. 
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| It is next urged that a delivery of a note to the payee 

) is necessary to its validity, end that, inasmich as the note in 

_ Question never passed into the actual possession of the Premier 
Go,, no delivery to the payee wes shown, We do not think that 
there is any merit in the contention. A delivery of a note to a 
- thira person as agent of the payee, and by which the maker loses 
| control of the note, is a sufficient delivery. (Shaw ve Camp, 
“180 Ill. 425, 429.) "It 1s not indispensable to the delivery of 
& promissory note that it should pasa into the personal possession 
of the payee. If delivery ia mads to another, for the payee, 
without condition, his acceptance of it may be presumed, and the 
delivery of it will be complete". (Gordon v. Adama, 127 Ill. 228, 
226.) The defendant in both his original and amended affidavit 
of merits admitted that he delivered the note to the plaintirf, 
Under the facta of this case, we think that the defendant siened 
and delivered the note with the intention of thereby paying in 
part for the new car which he had purchased from the plaintiff, 
but thet, at Stalnaker's request and for the reesons atated by 
Stalnaker, the Premier Co, was named as payee in the note. The 
legal ‘titie tc the note was then either in the Premier Co. or the 
plaintiff, and it was subsequently endorsed by the Premier Co,., 
per Stalnaker, over to the plaintiff. 

But counsel further contend that the note was not in 
fact endorsed by the Premier Co, to the plaintiff, and plaintiff? 
never acquired title to the note and the right to sue thereon, 
for the reason that there is no evidence showing Stalnaker's 
authority to endorse the note on behalf of the Premier Co. over 
to plaintiff. We think that the testimony of Stalnaker as to the 
directions he received from Smith, president of the Premisr Co., 
over the telephone, sufficiently shows, under the facta of this 
case, Stalnaker's authority to endorse said note so as to enable 
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plaintiff to sue thereon in its own name» Section 19 of the 
"Negotiable Instrument Law" of 1°07 provides: “The signature 
| of any party way be made by a duly authorized agent. No partie- 
| ular form of appointment is necessary for this purpose; and 
| the authority of the agent may be established as in other cases 
of agency". in Fountain v. Bookstaver, 141 111. 461, 460, it 
| is said: “authority to an agent to execute or indorse a nego- 
tiable instrument may be given by parol, and no particular form 
of words is necessary for that purpose", 
For the reasons indicated the judgment of the Municipal 
Court is affirmed. 


APPID MED. 
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$43 - 12383. 
MARY COLLI ) 
APPEAL FROM 
VB. ) GIRGUIT COURT 
GHIGAGO erer GOOK COUNTY, 
GOHPANY, \, 





1821.4.176 


MR» JUSTICE GRIDLEY DELIVERED THE OPINION OF {HN COURT. 


Thia is an appeal from a judgnent of the Circuit Court 
of Gook County, rendered upon the verdict of a jury, in favor 
of Mary Collins, plaintiff below, and against Chicago City Rail- 
way Company, defendant below, for ©2000, as damages for injuries 
sustained by plaintiff while attempting to board one of defend- 
ant's electric street cars at the intersection of 26th street 
and Wentworth avenue, in the city of Chicago. 

Wentworth avenue runs in a nerth and aouth direction 
and is intersected at right argles by 24th street. At the tine 
of the accident, which occurred on November 20, 1909, between 
§ and 10 o'clock in the evening, the defendant had double track 
lines of street railway in both streets. North-bound cars in 
Wentworth avenue ran on the east track and southbound cars on 
the westtrack, #ast-bound cars in 26th street ran on the south 
track and west-bound cars on the north track, Plaintiff was an 
unmarried woman, about 61 years of age, and had been employed at 
Mercy Hospital, in charge of the pantry, for about four years, 

Plaintiff's declaration consisted of three counts. The 
first count alleged, in substance, that on said date she was a 
passenger on one of defendant's street cars moving north on 
Wentworth avenue; that when said car arrived at 26th street 
she alighted for the purpose of becoming a passenger on another 


one of defendant's cars “then moving" east over defendant's 26th 
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street tracks; that said other car then came to a stop at or 
near the intersection of said streete for the purpose of re- 
ceiving and discharging passengers; that plaintiff, while in 
the exercise of due care, eto., then and there attempted to 
board said other car, and, while so doing, the defendant, by 
its servants and agents, "so carelessly, negligently and inprop-~ 
erly managed and opsrated said car that » « said car was jolted, 
jerked and moved suddenly forward”, whereby plaintiff was thrown 
with great force “against the parts of said car and off of said 
oar and down on the street there", and was severely and perma- 
nently injured, ete. The second count alleged, in substance, 
that plaintiff alighted from the Wentworth avenues car at the 
intersection of said atreste, for the purpose of then becoming 
® passenger on another car of defendant's “then standing” on 
defendant's said tracks on 25th street at or near sald inter} 
section of said streets; that plaintiff then and there approach- 
ed said cther car for the purpose of becoming a passenger there- 
on, all of which wac well rnown to the servants and agente of 
defendant in charge of asid other sar; that when plaintiff 
reached said car and was attempting to board the same, and was 
in the exercise of due care, etc., said servants and agents 

in charge of said ear “negligently and improperly started said 
car forward before the plaintiff had reasorable time to get 
safely on said car", whereby plaintiff was thrown with great 
force against the parte of said car and off of said car and 
down on the street, and was severely and permanently injured, 
etc, The gist of the third count was that, while plaintiff was 
attempting to board the car which was standing on said 26th 
street tracks, the defendant, by its servants and agents, "so 
wilfully, wantonly, recklessly and wrongfully” moved and operat- 
ed said car that the same wes caused to be suddenly jolted and 


jerked, whereby plaintiff was thrown, stc, 
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On the trial, at the conclusion of plaintiff's caae, 
the attorney for deferiant by three several motions requested 
the court to instruct the jury to find the defendant not guilty 
under each of said three counts, and at the conclusion of all 
the evidonoe these motions were renewed+ Tho court, however, 
denied a11 of the motions. Counsel for deferdant here contend 
that there was no evidence tending to sustain the charge con- 
tained in the third count of “wilful and wanton misconduct", 
amd that the court's refusel to instruct the jury to find the 
defendant not guilty under that count constitutes prejudicial 
error. In our opinion, the first and second counts each stated 
@ good ogause of action, which counts there was evidence tending 
to support. While the court might properly have given the in- 
struction asked as to the third count, the refusal so to do, 
there being sufficient evidence to support ancther good count 
of the declaration, is not ground for reversal. (Chicago etc. 
Goal Co. ve Horan, 210 Til. 9, 133; foster v. Shepherd, 164 Ill. 
Apps 199, 2013 Scott ve Parlin co., 245 Ill. 460, 462; Colesar 
v. Star Coal Cc,, 255 Ill, 532, 849.) 

Plaintiff's testimony was to the effect that on the 
evening of the accident, after visiting at a friend's home 
south of 26th street and west of Wentworth avenue, she boarded 
@ Wentworth avenue car going north, paid her fare and received 
a transfer, and alighted from the car at 26th street at the 
drug store on the southeast corner of Wentworth evernue; that 
then she crossed Wentworth avenue to take a car east-bound on 
26th atreet; that the oar came along and she “waited until it 
stood still"; that the front end of the car stopped "a little 
piece” from the west crosswalk of Wentworth avenue and she ate 
tempted to get on the hind end of the car; that the conductor 
wan standing inside about the middle, with “the lines in his 
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hand + + his hand on the bell"; that she put her right foot 
on the first step, took hold of the car with her left hand 


; 


when "he gave the car a jerk and it just turned me arcund and 


and “held the iron", and was stepping up with hor other foot 


# # the corner of the car atruck me and threw mo facing south 
and east, or east"; that "the car gave such a jump it started 
me and I jerked right around and es [ came down I felt the hip 
getting hit on the end of the gar, and it threw me with the car 
east, and I laid there until the conductor came ard picked me up"; 
that the conductor stood her up ageinst the car, and the motor- 
man came, and when the latter heard her say thet she lived at 
“ercy Hospital, he put her into the car and she rode as far as 
the hespital, which was located on the corner of 26th street and 
Prairie avenue; that she was carried to the hospital building 
and then taken to the operating room, where splints were put on 
her left arm and left hip; that both her arm and hip were frac- 
tured, and that she suffered severe and permanent injuries, 
William Lewis, plaintiff's witness, a colored man, and 
at the time of the trial employed as a Pullman car porter, tes-= 
tified to the effect that on the evening of the accident he was 
employed as « waiter in the saloon and restaurant situated on 
the southwest corner cf the intersestion of the two etreets; 
that he was standing just outside of the saloon and in front of 
the doorway, which ia "like a cut-off or the corner that you can 
geo in from both streets" ; that he first saw plaintiff standing 
on the other side of the street near the drug store; that ahe 
eressed over to the west side of Wentworth avenue, “right in 
front of me", and stopped near the corner; that "pretty soon 
the street car came up and she walked on right by me, down to 
the side of the 26th street car «= + and got on at the far end, 
and as she was getting up the bell rang ani the car started off 
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and the lady fell from the car"; that when he heard the bell 
ring the lady “was about on the bottom step of the sar", and 
the conductor "wae standing near the center of the car, inside"; 
that the car had stopped before plaintiff attempted to board it; 
that when the cor first stopped "the front of it was near on the 
street like, the cross line, + « the head of the car was right on 
the cross-walk"; that “the ledy fell just before she got to the 
street, the rear end of the car got to the street"; that the 
car made « second atop, “san where neur the other side of the 
croge line”; that when it stopped “the condustor runs down and 
grabe this lady over her arm and pulle her up and pute her on 
the car, he and another man"; and that the witness when he saw 
plaintiff fall did not leave the place where he was standing and 
run to her assistance because the accident "kind of excited® 
him, and he “could not get his mind together", and when he did 
the conductor wae there, and because he was a colored man and 
ahe was a white lady. 

The testimony of some of the defendant's witnesses is 
in irreconcilable conflict on certain material points with that 
of plaintiff and Lewie, Samuel Fagan, the conductor of the car, 
testified that when his car reached Wentworth avenue he was atand< 
ing on the back platform; that he saw plaintiff etending at the 
corner as the car came to a atop; that plaintiff"grabbed at the 
handle with the right hand and « » made a step, then she fell"; 
that the car had not moved; that he tried to help her on the 
car but "she vould not let me come near"; that she was right 
at the step on the ground; that "I hollered, and the motorman 
came and helped me, « = He was trying to put her on the car; 
she refused; + + we put her on the car; # * the motorman 
lifted her up"; that she was on the ground before being picked 
up about 4 minutes; that the ear stopped altogether about 7 or © 
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minutes; amd that it made but the one stop at Wentworth averue, 
Thomas Srennan, the motorman of the oar, teatified that when 

he first saw plaintiff she was aitting on the street about two 
feet from the rear end of the car and south of it; fthat"t asked 
her to get on the cars; she told me to leave her alone; I said 

I would have to oall the wagon: when I said that she aaid to put 


her on the car; I took her by the arm and she got up": that from 


the time the car stopped to the time he put her on the car about 

6 minutes had elapsed; that the car "made only one stop" at 
Wentworth avenue: that when the car reached the howpital he "car~ 
ried her bodily inte the hospital and helped her on a wheel chair", 
Williem Gunkel, a passenger on the oar, testified that asa the 

Gar approsched Wentworth ayenue he was sitting on the south side 
of the car locking out of the window; that he saw her on the 
atreet before the car stopped at seth and Ventworth avenue; that 
he aid’see her fall, but learned that she had fallen when the 
motorman and conductor brought her in; and that he did not re- 
member how many stops the car made there that night, Thee other 
passengers in the oar testified to the effect that but one stop 
of the car was made at 26th street and Yentworth avenue. Two of 
defendant's witnesses testified to the effevet that they noticed 
the odor of liquor upon the breath of plaintiff thet evening. 
Plaintiff, however, teatified that she had not been drinking any 
intoxicating liquor thet evenin«, in which she was corroborated 
by the testimony of the friend at whose home she visited just 
before starting on the Wentworth averme car, and by the teatimony 
of Sister Wery Relen, in charge of the emergency department of 
Mercy Hospital, to the effect that she saw and was near plaintiff, 
after she was brought hore tec the hoapital, in the emergency hall 
and at the emergency entrance; that plaintiff waa not under the 
influence of liquor and that there was no oder of it on her breath. 
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It is undisputed that plaintiff was severely injured, 

and counsel for defendant de not argue that the verdict is ex- 

| cessive. 

| The main contention relied on by counsel for a reversal 

ie that the verdict is againat the manifest weight of the evide 
ence, The evidence is very conflicting on the question whether 
the defendant was guilty of the negligence charged in the first 
and second counts of the declaration, ani the gase ig one pe- 
culiarly within the province of the jury. They saw ani heard 
the various witnesses and cbhserved their conduct and demeanor 
while on the witness-stand., We cannot say that their verdict 
is manifestly against the weight of the evidence, and that the 
judgment should be reversed for that reason, 

It is next urged that the trial court erred in refus- 
ing to admit proper evidence, The conductor of the car, Magan, 
after testifying that the car had stopped at the intersection 
of the two streets about 7 or 6 minutes, was asked why it was 
that the car stayed there so long, ani he replied "because she 
refused to get on", on motion of the attorney for plaintiff 
the answer waa stricken. Assuming that this was a statement of 
fact and not an expression of an opinion or conclusion, the court 
committed no error prejudicial to the defendant, because the 
witness just shortly before had testified that the motorman was 
trying to put her on the oar and "she refused", And subsequent- 
ly in the trial, when the moterman wae on the stand, he testi-+- 
fied that he asked her to get on the car and that "she toid 
me to leave her Alone”, Nor do #6 think that it was prejudicial 
error for the court to refuse to allow the witness, Rowan, to 
answer the particular question put to hin, ae argued by counsel. 

It is further urged that the court erred in refusing 
to give to the jury five certain instructions offered by the 
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defendant. ‘he court gave @ instructions offered by the plain- 
tiff, and 24 instructions offered by the defendante After 
examination of ail the giver instructions, we are of the opin- 
ion that the jury were fully inetructed, and that no error, 
prejudicial to the defendant, was committed by the refusal. to 
give the instructions mentioned, We think they were sufficient- 
| ly covered by the other inetructions. 

| he judgment of the Girowit Court is affirmed. 
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THOMAS FOULKES, 


) 
Defendant fin Error, ) 
) ERROR TO CIRCUIT COURT OF 
VBe ) 
) COOK COUNTY. 
FRANCIS VM. STEW. ) 
Plainti ) 


Dy 
f in lrror. 1R9OT.A. 1983 


In an action of assumpsit brought by FPoukkes against 
Steward, in the Circuit Court, plaintiff had judement December 
23, 1909, against defendant for $2247 damages, and defendant 
appealed, In June, 1910, on the stipulation of the parties, 
an order wan entered in this Court disamiseing the appeal and 
one in the Circuit Court vacating the judement and dismissing 
the suit. Thereupon George A. Purant moved in the Cireuit Court 
that the order vacating the judgment, iendening the suit be vae 
cated on the ground that before the same was entered Poulkes 
had assigned the judgment te him. The motion was resisted by 
Foulkes, who testified that the writing produced by Durant pur- 
porting te be an assignment of the judgment was not executed 
by him, but that his purported signature thereto was a forgery. 
The Court found thet the assignment was executed by Poulkes and 
set aside the order vaceting the judgment and dismissing the 
suit. On appeal that order was affirmed by this Court and leave 
given Durant to defend in the name of Poulkes the writ of error 
which Steward had sued out to reverse the judement of December 
23, 1909, and he has filed his brief and argument accordingly. 

The action is in form assumpsit. The declaration con- 
sists of a apecial count and the common counts. The special 
count alleges in substance that defendant, béfore and on the 


27th day of August, 1901, was a physician in Chicago, who em- 
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ployed agents and employes to meet incoming trains and induce 
strangers to go to his office; that on said day one of such 
arents accented plaintiff on his arrival in Chicage from the 
State of Iowa and, by falsely representing that the defendant 
was an eminent eye apecialist and would examine his ¢yes free 

ef charge, induced plaintiff to go to the office of defendant; 
that defendant falsely and fraudulently represented to plain- 
tiff that he was suffering from a complication ef diseases and 
that his optic rerve was se diseased that he would soon lose 
his eyesight unless he had immediate treatment, and that de- 
fendant offered to effect a permanent cure ef his syesight and 
the complication ef diseases far the aum of $800; that plaintiff 
believed the said reprenentations to be true, relied implicitly 
thereon and paid defendant $400 for the pretended treaiment of 
the alleged ailments; that the representations made by defend- 
ant were false and defendant knew they were falee, and that they 
were made for the purpese of defrauding plaintiff; that defend- 
ant was mot an eye specialist; that plaintiff was in good health 
and hig eyes in geod condition, with the exception of the weak- 
nese incident to a man of his age. It is also alleged in this 
count that in the seurse of said pratended treatment, defendant, 
for the purpose ef rebbing plaintiff of a further sum of MOREY, 
took plaintiff te a certain place on South Clark street for a 
Turkish bath, and while plaintiff was taking said bath defendant 
took from the pockets of plaintiff the further sum of $150, which 
defendant kept and cenverted to his own use. Theat defendant 
thereby became liable te pay to elaintiff the said sums of MOney, 
amounting to $1,500, which defendant undertook and promised to 


pay. The sd damnum was afterwards inersased to $2500, 
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WR. PRESIDING JUSTICE BAKER 
DELIVERED THE OPINIOW OF THE COURT. 


We shall not attempt to state the evidence in detail. 
The recovery resis mainly on the testimony of the plaintiff and 
that testimony is seo improbeble in many respects, so self 
contradictory and so opposed te the teetimony of other witness- 
es, that we think that the judgment should be reversed, and will 
only state out reseons for such cenclusion. 

The only ground on which Durant can defend the judg- 
ment is, that Foulkes assigned the judgment to him before he 
stipulated that the appeal should be dismissed in this Court and 
the judgement of the Circuit Court vacated by that Court. To 
maintsin this pesition he was compelled to prove over the deni- 
al under oath of Foulkes, that the assignment preduced by him 
was executed by Foulkes. 

At the trial of the cause Foulkes testified substan- 
tially as alleged in the special count sas to how he came to 
eo to Steward's office August 27, 1901; that it was there agreed 
that he should pey Steward for trea:ment $800; that he paid him 
$450 in currency and at his request signed three papers, without 
readine them or having them read to him, which Steward said were 
prominseory notes. He produced but one paper which he claimed 
was then signed, and that was a cheek fer $450, The testimony 
for the defendant was that the agreement was that Foulkes should 
pay $450, and for that sum he gave his check, That he paid no 
currency and signed no papers other than the check, YFoulkes 
further testified that fifteen months afterwards he saw at his 
bank in Danbury, Iowa, the papers that he signed August 27; 
that they were, "a cheek for $550, a sight draft for $210, 
and afterwards a note taken up there for $150", He produced the 
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check but not the draft or note. We afterwards testified that 
the note was sent te a bunk at Danbury for collection in Feb- 
ruary, 1904, and introduced a letter from Ellen G, Roberts, 
dated March 6, 1904, notifying him that she had sent to the 
bank for collection hin note for $150, dated August 4, 1905, 
payable te the order of TF. M. Steward. We think that the evi- 
dence fails to show that Poulkes ever gave Eteward a sight draft 
for $216, but does show that July 2, 1902, he gave him a check 
for #210, and further shewa that the only note for $150 he 
ever gave Steward wes given August 4, 1903, and that therefore 
his testimony as to the making of a sight draft for $210 and a 
note for $150 August 27, 1901, and that he saw said draft and 
nete at hie bank fifteen months Later was not true. 

A portion of the recovery was for $150 alleged to 
have been stolen from plaintiff at a turkish bath house on the 
evening of August 27, 1901. This claim reats on the teatimony 
of Foulkes ulome, He testified that when — at Steward's 
office the first time he was told to return at 7 P. ¥.; that he 
did s¢ and went in a cah with Steward and Wises Roberts to the 
bath house, where hs wae given a bath and the 4150 taken from 
hia trousers. Opposed to this teatimony was the denial of 
Steward and Vines Roberts that they say him in the evering of 
Avurust oF er that either ever went with him to = bath house, and 
the testimony of Abraham &, Beamish that Steward was at his 
house from 6 to 9:49 P. MW. ef the day in queation; that he then 
paid Steward, whe was his family physician, $27.00 for medical 
service and was given a receint, which ke produced, and the 
testinony of Thomas Reanish, which corroborated the teatimony of 
his father, Abraham 5. Reamish., The Reamishes are horse shoers, 


each having his own shop, and no fact or circumstance is shown 
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affecting their credibility. The verdict for the plaintiff as 
to this claim is, in cur opinion, clearly against the evidence 
and the trial Court ehould, for that reason, have granted a new 
trial. 

Another part of the recovery was for $500 paid by 
Foulkes by check to the order of 1. J, Walters, treasurer, dated 
August 26, 19043. Poulkes testified that August 27, 1901, 
Steward gave him a written guaranty te cure him or refund the 
money; that he was net in Chicuge between August 27, 1901, and 
August 24, 1905; that August 7, 1903, he wrote Steward, de- 
nouncing him as a awindler; stating among other things: "You 
got @ cheek for $350, a wight draft for $210, and {450 in eur- 
rency when I was at your office, and you atele $190 out of my 
pecket when I was at the bath heuse"; thet in answer Steward 
wrote him that if he would send him or to the People's Drug 
Store all their correspondence and the contract or agreement, 
he would refund the money paid him; that he afterwards wrote 
Steward that he would be at the Atlantic Hotel, Chicago, at ten 
e'oleck August 24; that he met Steward ai the iotel and gave 
him his letters and guaranty, and Sieward said thay would ge to 
the bank and get the money; that they went out on the etreet and 
@ man told him he had the smalipox; that Steward eaid the man 
W468 @ health officer and he weuld have to go with him; that 
the man took him to the Leonard Institute in the Auditerium 
Building; that a man there teld kim he had smallpox and would 
have to go to the Detention Hespital for six weeks, but he 
would cure him in five or six days for $500, and thereupon he 
gave a check to Walters for that sum, ag before ateted. The 
only evidenoe tending to connect Steward with the Leonard In- 
stitute was copies of lettsrs made by Foulkes and his testimony 
that Steward, Auguet 27, 1901, said that he owned the Leannmrd 
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Inetitute, and that he then saw Walters im Steward's office, 

and that Steward then gave him a printed slip bearing the name 
of the Leonard Institute,Leonard president and Walters treasurer, 
Neither the guaranty nor any originals of the letters above re- 
ferred to were produced by Foulkes, but he produced what he tes- 
tified were copies of the guaranty and of his lettere to Steward 
and of Steward's letters to him, and on his statement that the 
originals of Steward's letters were returned te him August 26, 
1904, the copies were admitted in evidence. Steward testified 
that he did not give Foulkes any cuaranty ner write or racsive 
the letters mentioned by Foulkes in his testimony. “es think the 
clear prependerance cf the evidence is that Foulkes was in OChi- 
cago several times between August 27, 1901, and August 26, 1903; 
that he was in Steward's office July 28, 1902, was then operated 
en for hemorrhcids by Dr. ©. 8. Steward and gave I. MM. Staward 
a check for $210; that he was aguin in Steward's office Auguaet 
4, 1904, and then gave him the note for $150 referred te in the 
letter of Hlilen @. Roberts intreduced in evidence by Poulkes; 
that he was in the People's Drug Stere August 5, 1903, and then 
handed the proprietor, Moraba, a preseription of Dr. Steward of 
that date. 

The copies which Poulkes testified he made of Stew~ 
ard's letters to him and of his lctters to Steward are of Little 
value as evidence tending to corrcborate his testimeny, for the 
enly evidence tending to show that suck ecepies are copies of 
original letters is the testimeny of Foulkes. He also intro- 
duced in evidence a letter purporting to be a letter from Stew- 
ard to Salem Baker, Hampton, Iowa, dated August 27, 1907, which, 
if genuine, was well calculated te prejudice the jury against 


Steward, He testified that the letter was signed by Steward; 
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that it wae handed to him at Denbury by a man whose neme he 
could not remember and whose place of residence was unknown to 
him, Against this testimony was the testimony of defendant 
Steward, of 0. 8. Steward, his brother, ef Mias Roberte and of 
Warshall D. Hwell, an expert in handwriting, that the letter 
was not signed by Steward. We think this evidence shows that 
the letter was not signed by Steward, and therefore doez not 
tena to prove plaintiff's case. 

Again, it is to be noticed that while plaintiff in 
his special count alleged the payment of $450 in currency, the 
giving of a check for $350, of a sight draft for $210 and 
the stealing of $150, he made no mention of the givine of a 
check for $500. We think that the evidence shows that while at 
the Leonard Institute Poulkes guve a power of attcrney to Leon- 
ard, its president, authorizing Leonard te act for Foulkes "In 
an Sllered conspiracy or blackmailing scheme of Lodavine Miller 
and Dr. F. M. Steward x a2 by which I pay money to said 
Lodavine Miller and said Steward." Ye think the finding as to 
the #500 paid by plaintiff to Yalters, treasurer, is against the 
clear preponderance of the evidence, and for that reason alec a 
new trial should have been eranted, 

The Court gave for the plaintiff the following in- 
struction: 

"The court instructs the jury that the credibility of 
the witnesses is a question exclusively fur the jury. And 
the law is that here a number of witnesses testify directly 
oppesite to each other, the jury are not bound te regard 
the weicht of the evidence as evenly balanced merely because 
of numbers. ‘The jury have a right to determine from the 
appearance of the witnesses on the stand, their manner of 
testifying, their apparent candor and fairness, their ap- 
parent intelligence, or luck of intelligence, and from a}l 
the other surrounding circumstances apparent on the trial, 


determine which witnesses are the more worthy of credit, and 
to give them credit accordingly." 
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"The texts by which the direct testimony of witnesses 
should be weighed by the jury are given by one of the most 
philosophical of writers upon the law of avidence, as follows; 
'The credit due the testimony of witnesses depends upon, first, 
their honesty; secondly, their ability; thirdly, their numbers 
and the consistency of their testimony; fourthly, the conformi- 
ty of their testimony with exrerience; and fifthiy, the coinci- 
deace of their testimony with collateral cireumetances,'*" 

1 Starkie 544, 

The instruction in questien omits the important ele-~ 
ment of the number of witnesser, the consistency of their 
testimony, ite conformity with experience and its coincidence 
with collateral circumstances. In Lyons v. Kyergon, 242 111. 
409, where, as in this case, plaintiff's case rested larrely on 
hts own testimony, and more witnesses testified for defendant 
than for himself, it was said of an instruction given for the 
Plaintiff: 

"Tt advised the jury that the preconderance in a case 

‘is not alone determined by the number of witnesses', and 
then follows an enumeration of the matters oroprr to be 
considered by the jury, omitting, however, the number of 
witnesses tastifring for and against. « % H In view of 
the fact that the appellee's case resied very largely 

upon his own testimony and that more witnesses teetified 
for appellant than for himself, this instruction might have 
misled the jury on thie point," 

The judement of the Tireuit Court is reveraed and 
the cause remanded, 


REVERSED AN) REMANDED, 





a | i *» 
he 


2. 



















esuzedite To URomitaet toorth oft sina +e" iaitt ear ay 
‘dnom odd to se0 w movin ote yt — ot . 
tavotfot ta’, eonohtve tonal eff? ‘nogd datdiaw to £ | 
trcitpl ates — — — — dtenwtin te "laaldiit eas eah DE 
— rhowt yytbutmd jefifide «hed? \vihsodee (ytsom 
etatotmos sd? yxisierwot jurestttacd “ttedt — * 
stontes ‘ade pertsti? baw jsonstrerxe —— 


*' .peomadomuexto — * 


——— —— 
~ole fantroeat sas idened? aetteoi at —J—— a 

| qhexit Yo one%s tenes off \aonaeastw Yo “een ott + 
\. somebtomtes ext han ooneitegee dite {rtmretavs an x 
‘efhI SAS qaoszeyd .7 anoyt an ‘.adonatdadiosto Lared 
no Xfeyiel bednet easy a'rtigntate (eaes andl wt da —* 


eo ds 


taahnetab to Lofttssot sonevnttw otom Bas jvmomidens 
ings so nevi neracirront na Yo bie nat HH! Rise ot 
uk nt yom yen SK, ef om wom, telawelll, Mg 


«he 
Gua wnt commintnvvety ens tant Vit ond Healyba ia 
bas ,'seasonitw te tedewn edt  pendamppah * * 
2 ot taqeve svedfzm off to — ay eae ot modt 
to usdmwm od ,tevewor spat shan 5 Vs bt * J 
te — 5 — —— 
Ylogtel yrev beicet se20 2'eo qa ede 

— aesnentiw eto — .! ent Fash * 2. 

ova — *—— 8 feamt aad? 
* ———— ait? ao yrut edt Befetm 


» bra beateves at peas Stuart eX? to — eat * 
REMANE HA — ease-eene vel * 


J * 
oy @a (te 


ak br 


or! ou che 2x4 124 8 bts, 
ger) . < om .oegelg 
— therm aadkt  OwERy at. a 





4182 17957, 







JOHY S$, WOODR ’ 
Appellant, 
APPEAT, FROM SUPERIOR COURT 
VB. 
OF COOK COUNTY. 


1821.A. 217 


cat sce BAKER DBLIVERED THE OPINION OF THE COURT. 


WARY JORDAN £t al., 
Apprellece,. 


This is an appeal by VYoodruff, the complainant in a 
bill to ferecicse a trust deed in the nature of a mortgage made 
by appellee Mery Jordan, from a decree dismissing the bill for 
want of equity on the ground that the notessecured by the mort- 
gere were given for usury. The mortrage was made Vareh 14, 
1907, by Yre. Jordan te secure her twelve notes of that date, 
payable to her own order and by her endorsed, ecleven thereof for 
$50 each, payable at different times during the eleven months 
after their date, and one for $1801.50, payable one year after 
date, all with interest from date at seven per cent. The loan 
was obtained by Yrs. Jordan through Flack & Co., and her con- 
tention is that the notes civen by her were for the most part 
for usury in previous loans obtained by her through Flack & Co. 
She borrowed in March, 1995, 4650 from Sidney Bloss and paid 
part of the netes given for the loan to Plack & Co. She bor- 
rowed from or through Flack & Co. $4350 Way 2%, 1905, and made 
her twelve other notes, eleven for $25 each and one for $427.50. 
March 19, 1906, after she had paid said eleven notes last men- 
tioned and interest at seven per cent. on her note for £427.50 
for one year, she borrowed a further sum of $450 from or through 
Plack & Co, and gave her twelve other notes, eleven for £50 
gach and one for $1450, with interest at seven per cent. Be- 


fore March 16, 1907, she psid said eleven notes for £50 each 
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and then gave the notes and trust deed to secure the sane in 
question in this proceeding. She testified that she then hor- 
rowed $400 of Plack & Co.; that she received the cheek of com- 
plainant Woodruff for $2351.50; that she endorsed the check and 
returned the money to the cashier of Flack & Co., who gave her 
her note for 31450 and #400 in currency, and that she owed one 
year's interest on the note for $1450. The note for 51450 given 
March 19, 1906, was on March 19, 1907, owned by Etta Crey, a 
customer or client of Flack & Co. 

The case turns on the point, were the note and mort- 
gage given Vareh 17, 1907, given for a new loan by Woodruff 
to Mrs. Jordan or in part for the amount due Etta Grey on a form- 
er loan. If the latter, then there is evidence tending to .show 
that the transaction was usurious. The case is not one where 
a person deposits money with a mortgage broker to loan for him. 
Woodruff made his check for $2351.50 to the order of Mary Jor- 
dan and she endersed the check and received the proceeds. There 
is no evidence tending to show that Woodruff had sny knowledge 
of the previous transactions with Flack & Co. or Blogs. We 
think thet Flack & Co. were not the general agents cf Woodruff, 
but that their relations to him were these of brokerge engaged in 
loaning money and that they were entitled te receive a comnis~ 
sion from Mrs. Jordan without rendering the transaction usuri- 
ous. This was the conclusion reached by the Master and stated 
by him in his original report. 

The Court of its own motion ordered that the cause be 
rereferred to the Mester with directions to make a supplemental 
report on the evidence already offered showing a statement of 
each loan made by Mary Jordan in debit and credit form, and te 


report the amount received by her and the amount paid by her on 
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account of all of said loans. The Master by his original re- 
port in effect found and reported that the Woodruff notes and 
mortgage were given for a new loan and not in whole or in part 
for the balance due on previous loans, The order rereferring 
the cause did not sustain the excevtionse of Mre. Jordan to the 
report on the ground that the Master found that Flack & Co. 
acted as lenn brokere in the transactions between complainant 
and Yrs. Jordan; and dic not find that the complainant VYoodruff 


was chargeable with knowledge of the usurious interest reccived 


by Plack & Co, from Mre. Jordan, or sustain any of the exceptions 


to the Master's report, but merely ordered the Master to atate 
the amount received and paid by “re, Jerdan on acccunt of all 
of the leans made by her. We coneur in the conclusions and 
recommendations stated by the Master in his original report, 
and the decree will be reversed with directions ta enter a de- 
eree overruling the exceptions of Mrs. Jordan to the criginsl 
report of the Master and entering a decree in accordance with 
the recommendations of the orircinal report. 

REVERSED AND REMANDED 

WITH DIRECTIONS. 
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ANKA GROSSYANN , 






) 
Appelles, ) 
; APPEAT. FROM CIRCUIT COURT 
VB. 
) OF COOK COUNTY. 
OSSHANN, ) 
; Appellant. ) 


1821.A. 218 


This was @ bill in chancery by appellee against ap- 
pellant for separate maintenance. The answer put in issue the 
material averments of the bill, The ca:se was referred to a 
Master to inauire and revert as to the vaine of defendant's es- 
tate and what would be reasonable to allow complainant for her 
support, The Master took testimony as required by the order of 
reference only and tock no testimony in support of the allega- 
tions of the bill as to the conduct of defendant towards com- 
Plainant cr to show that she was entitled tc a decree for sup- 
port and maintenance. The transeript of the record contains 
no evidence other than that taken by the Master. The decree 
directs the defendant to pay to complainant five dollars per 
week for her support. It is assigned for error that there is no 


evidence to austain the cecree. 


wR. PRESIDING JUSTICE BAKSR 
DELIVERED THE OPINION OF THE COURT. 


It is a general rule that in chancery a party in whose 


favor a decree is rendered, to sustain it on sppsal, must in 


some way preserve the evidence or the decree must find the srecific | 


facts preved on the hearing. This rule applies to a dec ree for 
separate maintenance. Eerg v. Berg, 223 I11. 209, No presump- 


tion will be entertained that evidence sufficient to sustain the 
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decree, net appearing in the record, was heard, and if the evi- 
dence is not preperly preserved the decree will he reversed on 
appeal. Berg v¥. Berg, supra. The deeree finds that: "The 
allegations of the bill of complaint are true as therein 
stated." Such a finding is but a soneclusion, and is not suffi- 
ecient, under the decisions of the Supreme Court, to suprly the 
place of a certificate of evidence, Torsell v. #iffert, 207 
Ill. 622, The complainant hag failed to preserve the evidence 
on which the decree is tased, and for that reason the decree 
must be reversed, 


REVERSED AED REMANDED. 
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Appellee, 
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THE KINGeRICHARDSON CO, 
Appells 


CONSOLIDATED WITH 
420 * 18030, 


ROBERT BE. TROSPER, JK 
APP 


1821.4. 294 


APPEAL FROM 
CIRGULT COURT 

60, COOK COUNTY, 

VBe 


THE KING-RICHARDSON CO 
AP§ 


— — 


401 asosa.— 
CHARLES 5, gp} 


\ V8! 


THE KINGSRIGHARDSON CO., 
Appellant. 


These oases present the same questions, Hach appellee 
filed his bill in equity against The King-Richardson Company, 
a decree was entered in his favor and from such decrees defend- 
ant appealed, The defendant company was engaged in selling 
books by subscription, It employed each of the complainants as 
@ department manager, the territory in which it scold books was 
divided between them and to each was given the exclusive right 
to sell for the company in the territory agsigned to him. #ach 
of the complainants had a written contract with defendant, by 
the terms of which his employment began January 1, 1908 and 
ended December 31, 1910. The complainants employed field managers 
who employed convassers to #11 the books, The men employed by 
the department managers were required to give security to cover 
money adyanoed and merchandise shipped to them. The entire 
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expense of the business wae borne by the three department mana- 
gers in the proportion that the total net sales of each for the 
year bore to the total sales of all. The defendant wae paid 

by Trosper and Manville thirty-nine per cent. and by Ely forty- 
two per cent. of the retail price of the books sold. wach of 
the complainants received as an advance $150 per month, Dbefend- 
ant agreed to furnish to each department manager by October 25 
of each year e statement showing accounts to October 1 and there~- 
after by the 25th of each month statements showing accounts up 
to the ist of the month until all the business of the fiscal year 
was closed, The contract provided that in stating the account 
for the year each manager should be charged with his salary, all 
advances to him for personal expenses and all salaries, allow- 
ances, otc., paid to employees in the sales department of his 
department, with the salaries of stenographers and other office 
assistants engaged in his department, with all supplies, postace, 
ete., used in the conduct of the business of his department and 
with that proportion of the total expense of the CGhicazo office, 
including rent and the suditing and shipping department as hia 
total net eales for the year bore to the total net sales of all 
the departments of the Chicago office. The contract also provided 
that a department manager should be entitied to any excess of his 
reseipts and credits over the charges against him and that the 
amount of such excess should be immediately due and payable to 
him, ‘the complainants hai been employed as department managers 
in 1907 under contracts similar in their provisions to the con- 
tract of 1908, 9 and 10. They were discharged »y defendant July 
16, 1910 and filed the billa in these gases July 29, 1910 pray- 
ing for an accounting by defendant asc to the business done in 
1907, & and 9, The decree in the Ely caso gives complainant a 
decree for $1054.53 for moneys collected by defendant belonging 
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to complainant, decrees that defendant deliver to him thirteen 
promissory notes amounting to $469.64 and assign to him over 

200 accounts amounting to more than $10,000; that in the Man« 
ville case gives complainant a desree for 9781.25, orders one 
note to be delivered to him and nearly 200 accoumts to be asalened 
to him, and that in the frosper case gives complainant e deeree 
for $1276.10, orders 34 notes to be delivered and 280 accounts to 
be assigned to him, fhe complainants hed prior to their discharge 
organized a corporation called the #. &, Richardson Company to 
engage in the same business as defendant compary was engaged in. 


NR. PRESIDING JUSTICE BAKER 
DELIVERED THE OPINION OF THE COURT. 


The rule was laid dew by Lord Redesdale in O'termer vy. 
Spaight, 11 Schoales and Lefroy in 1604, that 1t is a sufficient 
ground for jurisdiction in equity that the accounts are too com- 
plicated to be taken at law. In Foley v. Hill, 2H. Le Canes 
26, the rule is clearly recognized that the chancery cpurts will 
take seccunts when complicated independently of all other equities. 
See also, Femno v. Hoffman, 116 Fed. Rep. 49 and eases there cited. 
Where a salary is to be paid te an employee in proportion to the 
profits of his employer the question whether the employee may 
maintain a bill for an accounting depends on the circumstances 
whether the accounts are of « too somplicated nature to be gone 
into by a jury. #8uel v. Sela, & Ill. App. 116; Harrington v. 
Churchward, 6 Jure Ne Se B75; B. CO. Sth . We Re BORZs Hargrave 
v. Conroy, 4 GO. BE. Groen 281; Alpaugh v. Wood, 45 . J, Eq. 

153, In Channon v. Steward, 10% Ill. S41, an employee was to 
bo paid a certain sum and one-half the net profits of a branch 
of the employer's business, and it was held he could maintain ea 
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bill for an accounting although he was not a partner, 

it is clear from the nature and extent of defendant's 
business that an account taken under the provisions of the oon- 
tract with complainants respecting their compensstion for three 
years would be complicated, intricate and a wholly unfit matter 
for investigation by a jury. 

That the defendant was indebted to somplainantea in the 
amount of the deeress for moneys collected after it received all 
that it was entitled to for the booke sold in 1907, 8 and 9 is 
not dieputed; nor is it disputed that the defendant had no 
pecuniary interest in the promissory notes ordered to be delivered 
or the accounts ordered to be assigned to complainants. Appellant's 
contention is that under the contract the notes and accounts be-~ 
longed to it and complainants had no right to either but only 
to the money due on the same when collected by defendant and 
further, that if the notes were to be delivered to complainante, 
as provided in the decree, they should be endorsed “without re- 
course" which was the only endorsement the complainants were under 
any circumstances ontitled to, Appellant insists that it had an 
interest in the notes, accounts and correspondenes beyond their 
mere money value; that an important part of ite avoeta and busi- 
nees consisted of the good will and ite relations with ite field 
managers and convyassers; that with the possession of the notes 
and accounts complainants would be in a position to compel de- 
fendant's canvaesers to do business with them rather than with 
appellant and thereby would be enabled to seriously injure the 
business of appellent, We concur in the contention of appellant 
that urder the provisions of its eontract with complainants 1t 
had the right to retain the notes and accounts ae its own and 
collect the same, and that the only right the complainants had 


in such notes or accounts was the right to the money due thereon 
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when collected and it follows, that in our opinion, the court 
should not have ordered the defendant to turn over the notes and 
accounts to complainants. Sut we do not think that the decrees 
should be reversed because of the direction that defendant turn 
over such notes and accounts to complainants. The pericd for 
which defendant was required to account ended four years ago and - 
defendant has, by virtue of the appeals, retuined possession of 
the motes and accounts. We cannot see how defendant oan be pre- 
judiced by now turning over the notes and accounts to complainants. 

August 13, 1910 the complainants moved for an interlocu- 
tory order that defendant turn over to them the notes and accounts 
in question and the motion was referred to a master to take and 
report preofa with his conclusions and recommendations. Pursuant 
to this order proofs were taken in one case to be read in each 
case. January 17, 1911 a general order of reference to the same 
master was made in each case and the parties stipulated that the 
proofs taken on the reference should stand as proofs under such 
general order of reference and they were so considered by the 
master and reported by him as the proofs in the case, The court 
adjudged the costs againat defendant and allowed the master in 
each case $1283.33. We do not think that the court erred in includ~ 
ing in the master's costs the cost of taking proofs under the 
reference on the motion, 

We think that the deores should have provided that the 
notes should be endorsed “without recourse" before delivered to 
the comploinants, 

The decree in each case will be modified by inserting 
therein after the words: “that the defendant deliver to the 
complainant all the notes set forth in the master's report" the 
words, “which notes shall be endorsed ‘without resourse' by the 
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welhne 
defendant", and as modified the decree in each case will be 


effirned. 


DECREE IN BACH CABE MODIFIED 
AND AS MODIFIED AFFIRMED, 
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ABNRY SMITH, : 
ERROR TO DHE MUNICIPAT, COURT 


Defendant . 
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R. JUSTICE REOYN DELIVERED THE CPIFIOR OF THE COURT. 


This writ of error has been sued out to reverse ao 
judgement of the Vunicipal Court in favor of the defendant in error 
here, the plaintiff below, Henry Smith, againet the plaintiff in 
error here and defendant below, Henry H. Roberts. The judement 
de for $512.34 and ecests. Its basis was the following promissory 
note: 


"Chicago, June 41, 1910. 
$500.00. Two months after dste I promise to pay to the 
order of Henry Smith Five Hundred and no/100 Nellsers at 120 
Franklin Street. 

Value reesived. 
With interest at 6 per cent. per annem. 
E. q. Roberts." 


The execviicn of the note is admitted by the defend- 
ant. It was siven for @ sufficient consideration, thus expressed 
in a contemporanecus arreement executed between the plaintiff and 
defendant: 


*"Thie indenture made this 21 day of June, 1919, be- 
tween H. A. Hoberts = = x and Henry Smith x = = #it- 
nesseth: 

Whereas said varties have for some time pant carrisd 
on the buciness of publishing » = x under the previsions 

of Articles of Vartnership heretofore entered into x x” x 
and whereas it has been agreed by and between said parties 
to dissolve said partnership » = x now this Indenture 
Witreseeth: that in pursuance of said agreement in this 
behalf the said parties dco hereby declare that the partner- 
ship between them shall be considered as determined and 
stand dissolved as and from this date; and that in pursu- 
ance of ehid agreement and in consideration of the prenises 
and of the sum of Fifteen Hundred Dellars new psid oy 

paid party of the first part to the party ef the second 
part, said party of the second part dess hereby assign 
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and transfer unto the party of the first part, hie cxecu- 
tors, administrators and assigns sli the part or share and 
interest whatsoever of him in end to all and sinruler the 
premises and property heretofcre mentioned, including the 
gole right te continue the business, publishing ssid lists, 
all eredits,contracts, assets, effects end good will of 
paid partnership, to held all of the said premises unts 
the said party of the firet part, hig executors, adminis- 
traters and assigns absolovtely and forever, slso exssifi- 
c&lly including contract of 5. ©. Atkins & So. of Indiana- 
polis for $1000.00 for space in Reberts Herdware Vist, also 
Champion Tool Works contract for ons year (two pages) in 
American Machinery Bulletin, alse Fern Machine Tool “orks 
Co. contract for 5 menths,? 


There are other reeitele and provisions in this con- 
tract of dissolution, but the foregoing is 411 that it is necee- 
sary to quote. 

The £500.00 note was part of the $1590.60 consideration 
mentioned, the remainder having been paid in cash. 

The defence made to the suit en this note was and is 
"that the consideration for said note has fuiled in that the 
plaintiff hes not turned cover to or delivered to the defendant", 
the Atkins & Ce. contract and the Champion Tool Yorks contract, 
and a claim én set-off thus eet forth: 


"Tris defendant further states that by reason of the 
failure of said plaintiff to deliver said centracts for ad- 
vertising as agreed in said written contract x x x he has 
lost tke prefit from said advertising contracts, and that 
he has been otherwise damaced, whereby said pleintiff is 
now indebted to this defendent as follows: 

T.e@se sustained by reason of the failure to deliver 
the Atkins contract (35% on the $1000.00 contract} $3550.00. 

Loss sustained by reason of the failure to 
deliver the Champion Teol Works contract,...-.eee. 205,06 
Totel amount Of SObHOTT. . GIIGs0Us 





This defence seems to us based on a confusion between 
"a contract" aid the. written memorandum or evidence of a con- 
tract. We should be unable te see any failure ef consideration 
for this note,even if the contention of the defendant that the 
written evidences or memoranda of the twe contracts mentioned 
were wrongfully or neglectfully withheld from him by the pisin- 


tiff,were borne out by the evidence, 
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The five hundred doller note was given as part of the 
consideration for Smith's interest in the partnership of Roberts 
& Smith, and the very mernorandus of contract between Reberte & 
Smith preduced in evidence by hoberts shown the transfer end 
conveyance te him of that interest, specifically including 
Gmith's interest in the Atkins Company and Champion Company 
contracts. This consideration hes not feiled, Smith has no 
longer any interest in the business or in any of the contracts 
made in the course of it or for ite benefit. The bueinses and 
the contracts all belone to Eoberts. 

It might well be that if Smith interfered with the 
realization by Roberts on those contracts, if he prevented in 
any manner the delivery to Roberts er tis use of evidence of 
them, written or otherwise, or even if he merely neglected te 
carry out a promise he made collateral to the contract of disso- 
lution and sonveyancs, to obtain and dsliver to Roberts the 
written evidence or memoranda of the particular advertising 
contracts mentioned, there weuld be a set-off available to 
Roberts of the damages caused by euch wrongdoing or defsult on 
the part of Smith. 

Rut the burden of proving such a@ seteoff would be on 
Roberts entirely. Te receive its benefit, he must establish the 
existence cf the written instruments the non-delivery of which 
is complained cf, the undertskine cf GSsith te deliver them or 
to secure the delivery of them to tim, the default in that under- 
taking, and the resultant damares, 

The evidence in thie case fsils entirely te sstablish 
any such series of exséntial factors to the set-ceff claimed, 
This is our conclusion after a careful consideration of all 
the evidences received hy the Court below. It would be useless 


to discuss it in detail. “We agree with the riew of it evidently 
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taken by the Judce cf the Municipal Seurt,who tried the cause 
without a jury. He must be assumed to have held effective only 
that part of it properly admiseible. 

But whether thet objected to by the defendant is 
taken into account or rejected, the result,te our mind,ia the 
same. | 

The judgment of the Municipal Court is affirmed. 


APYIRVUED, 
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CARMELO UNINA, 
Defendant in Brror, 








BRRROR TC MUNICIPAL COURT 
Vi. 
OF CHICAGO. 


1821.A. 236 


A. D2. MORELAND COMPAHY, 
Plaintiff? in Err 


et ee Set — —— 


~ 


UR, JUSTICE? DETIVERED THE OPINION OF THE COURT, 


This is a writ of error sued out to reverse a judgment 
ef the Municipal Court of Chicago for $699.00 against the plain- 
tiff in error, the H. D. Moreland Company, in favor of the de- 
fendant in error, the plaintiff below, Carmelo Unina. 

The defendant company is a building contractor, It 
was on and before Hay 10, 1910, erecting a three story flat 
building of brick on Rokeby street in Chicags. The plaintiff 
Umina wae empleyed as a laborer on this job on the day wenkimeee 
| and had been for three weeks at least preceding that day, His 
work coneristed of ereeline barrews filled with mortar for the 
use of the mesons from the ground inte the building te a hoist 
therein, The rumray over which the barrows were wheeled was a 
short single plank fourteen inches wide running from the mortar 
box on the cround te a wooden horse of some kind nearer the 
building, and another single plank of the same width and twenty- 
five feet long, running from the heree up to the sill of the 
door of the first floor ef the building shout nine feet above 


y the ground. This methed of having the mortar broucht into 
4 buildings in process of construction is a customary and usual 
a ene, and the runvay was of the usual censtruction and width 


for the purpose. 


| On May 10, after the plaintiff had been working an 
3 hour or so, his feot slipped on the running plank near the 
| 


door sill, the wheelbarrow tipped over and he fell to the 
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ground and was injured. ‘The extent of his injuries is in dis- 
pute, but it is immeaterial in the view we take of the case. 

He sued the defendant company for damages, allecing 
in his "Statement of Claim" that it was liable "for nerligence 
= % % © in not furnishing him with a safe pluce to work and safe 
appliances with which to work", in that the runway was "tov nser- 
row and too steep and partivy ecvered with mertar" and for nerli- 
genee through the viclation of what the staterent very inarti- 
ficially describes as "fection 79, chapter 45, page 1047, HWurd's 
Statutes, (1904), by which is evidently meant the Act of the 
Legisisture of Illinéis hereinafter quoted, approved June 3, 
1907, entitled "An Act providing for the protection and safety 
of persens in and about the construction, repairing, alteration 
or removal of buildings, bridges, yiaducts and other etructures 
and to provide for the enforcement thereof," JRL RBSIE-SITT. 

The cause was tried in the Municipal Court vy 2a Judge 
sitting without a jury. He found for the claintiff and assessed 
his damages at $600.00, To reverse the judgement founded on this 
finding this writ of error, ss before noted, has been obtained, 
It is clear that no liability exists under the comron law duty 
of the defendant te supply the plaintiff « safe place in, and 
safe appliances with, which te work, for ever if its negligence 
could be predicated from the charseter of the runway or from 
the fresh mortar which plaintiff maintains was frequently drop- 
ping on it from the trowel work cf the bricklayers above (which 
propesition, however, we do not hold), there can be no doubt 
that whatever risk of danger there was in working under the sim- 
ple and apparent conditions which existed was assumed by the 
plaintiff, whe had been lene employed under them in the crdinary 
Gischarge of hie duties. This is practically conceded by the 


plaintiff's counsel, who puts his ultimate contention squarely 
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on the viclation of the statute above cited. The material part 
of that statute reads thua: 

"Be it enacted: x x x That all seaffolds, hoists, 
cranes, stays, ladders, supports, or other mechanical con- 
trivances, erected or constructed by any person, firms or 
cerperation, in this State for the use in the erecticn, re- 
pairing, alteration, removal or painting ef any house, 
building, bridcee, viaivet or other structure, shall be 
erected and cenetructed in a safe, stiitable and proper man- 
ner, and shall be se erected and constructed, pisced and 
operated as to cive vroper and adequate sretection tc the 
life and limb ef any person or persons employed or angeged 
therseon, or pascing under er by the same, and in such man- 
mer as tc prevent the falling cf any material that may be 
used or depssited thereon," 

If the accident to the plaintiff resulted from a vic- 
lation by the defendant of this statute, it is true, as main- 
tained by him, that the doctrine ef the Assumption of Risk dees 
not apply. 

Spring Valley Coal Company v. Patting, 210 111. 
542; 

Streeter v. Western Wheeled Scraper, 254 111. 
2446 

The questions, therefore, for decision by the Court 
below and by us are whether there was a violation of the statute 
in this case end whether the accident resulted therefrom. 

The plaintiff contends (a) that the runway on which he 
was working was a "“ecaffold"® ané was not "constructed in a safe, 
suiteble and proper manner" nor ec constructed "as te cive prop- 
er and adequats vrotection to the life and Limb of any vereon 
employed or engaged thereon", (b) that if not a seaffeld the 
runvay was at least a “mechanical centrivance"® and failed of 
meeting the same requirements of the Statute. This failure to 
meet the requirements cf the statute it is argued is shown by 
the insufficient width of the runway, and the fact that it was 


not protected above from the dreopeings of fresh mortar from the 
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trowel work going on on the walls above it. The fresh mortar 
dropred con it, it is maintained, caused the plaintiff's foot te 
slip and brought about the accident. 

Ye assume that the Court below agreed with these con- 
tentions, but we are unable to do so, Ye deo not think that any 
proper definition of “scaffold® can be made to include such a 
"running plank*® as the ene in question. We doubt much if the 
running plank should be considered a "mechanical contrivance, 
If it was neither one nor the other, the statute did not avely 
to it. 

But even if, by the liberal construction of the stat- 
ute for which the plaintiff contends, and on acccunt of the fact 
that by the phrasing of the Act, “"seaffolds", “cranss", "stays", 
"Ladders" and "supports" are 211 aprarentiy placed under the 
generic term of "mechanical contrivances® (although we should 
hesitate independently so to denominate dome of them), we treat 
the runway as “a mechanical contrivance", we can not hold that 
for either of the reasons which the plaintiff assigns, or for 
any cther, it was not "erected and constructed in a safe, 
suitable and preper manner® or was not "so erected and con= 
structed, placed and operated as te cive proper and adequate 
protection to the life or limb of any person or persons employed 
or engaged thereon.* 

It may be true, as the plaintiff testified, that if 
the runway had been made of three planks plsecsd side by cide, 
he would not have fallen, especially if the arrangement had in- 
cluded the fastening together of the planks, A wider platform 
of many planks would have been ctill sefer. It may be true that 
a canopy or roof erected over the runway might have prevented the 
accident by preventing any mortar from falling on the plank, 


althouch that the plaintiff's feet slipped on fresh mortar is 


























tas 3 LO feett ont ot —— —— 
of too? a'ttitetata ‘ewe — | bomtatntom at —— 
tnebtoos ‘odd toda tiyvoxd 

on100 enets “ote booms wofed ted 98d. tant om — 
ume. todd ants ton ob 8 400 ob.od sidenu 93a oF 


Le re r oe* te 
# Hous ebusoet, 08 shom.od na0.* , 
oat YE foun sdu0h om .moiteeup. at. oa od? en! 


* .sonsvixtnoe faninadoont ——— 
tious ton bib efuteta oft ,r0it0 ont om 9 1 cert: — 
A⸗ ww te 

etate dt “Yo fetedts edt ot reat ake 
Poet oft Yo Jav>000 ro brs abmodmen Neniata ete He 
“san ; Snonase® ,°obiotinve® .tol od? te patente. 
ont Toba beosig y{fnetaqqs {fe om irate -.o-tf bas * 
—— — ew “@_wodt ta) “aecnsvizinoe teotnadoon® to weet 
daoxt ow , (med? to omok etentmonsh of of Utnebnecenak ¶ 
tad? bfot ton ano ow oonevittmon faotnedoon s 88 


eee. 


Pray 
7 


') 
1 
ep 2 


wet 
‘tot x0 cermtons Witntele ext aota anoasox “ext Yo * 


* cake 
ig? = 


~otse 8 nt besouttancs See bezoore® ton ‘eae SE 
“100 bras betoere os" fom saw xo *tennse xeqo1q Bas © 
etsupeba bra ** evin ot as betereqe baa beoste r 
bexofqre aneeroa ‘to ) soared une %o dmti 19 ents ‘ods ot * — 
a ostedd be 
Yh dad ,boltisacd? Ytintalq end ‘es sia ‘ed yam 1 
~ebiea vd ebta beosfa einsiq cons +6 ‘ebom need bet Your oa ‘ee 


ae « 
4% 


4 


ont bar fneom gna edt tt tiiatosgas welts? ovad * bf * 
wricttala tebiw A einalq ont 20 roritenod aninetact © ‘bebuto 
fant eux? ed yar $I «.tetes Lites need overt bivow avna fe vane te ; 
ef? betnevexq ovad @ryio vernut oft z8¥0 befoe1s toot * ——— 
Acia ſq on: mo patifet moxt x20" tne nat snoveta xf ‘dmobtoos 1 


+ Saat ye 
ak tedx0m moxt mo herein toot errttontars ott ‘test? Aquodd te 


rather a conjecture than a proven fact. A completely covered 
broad inclined plane with side walls would have been still 
more protected from the accident cf any foreign substance upon 
it. Put neither a wide platferm nor a covered flocr was, in 
our opinion, required by the statute under discussion, It was 
not absolute safety (which is rarely if ever obtainable in con- 
struction work), nor wae it employeea insurance that this stat- 
ute wae expected te secure, but that amount of protection fer 
employees and others working or passing about a building in 
construction as is consistent with the practicable carrying on 
of the work. In construing the phrases "constructed in a safe, 
suitable and proper manner" and "so constructed an to give proper 
and adequate protection", equal weight must be civen to the 
words “suitehle® and “proper® as to "safe" and “adequate.” We 
de not feel at liberty to hold unsuitable and improper a method 
of supplying mortar te bricklayers which is shown to have heen 
the ordinary and customary one for a great number cf years, and 
which had never before resulted in an accident in the experience 
of a builder of twenty-one years etanding. 

The judgment of the Municipal Court will be reversed 
with a finding of facte. 

REVERSED, 
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APPEAL FROW THE CIRCUIT 
ve. 


RLIZABRTH MOOLEY, 
(now Elizabeth Nerris 


a ag 


UR. JUSTICR BROWN DELIVERED THE OPINION OF THUR couURT. 


COURT OF COOK COUNTY. 


et al., 
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182T.A. 250 


This cause comes to us on an amended bill of complaint 
filed Octcher 14, 1903, as amended on July 14, 1904, the answer 
by certain adult defendants to said amended bill as amended, 
filed March 5, 1906, admitting all the allegations of ssid bill 
and asking the game relief asked by the complainant, the answer 
of certain minor defendants by a guardian ad litem, submitting 
their righte to the Court, the answer of the principal defendant, 
Bligabeth Morris, sued as Wligabeth Hooley, denying the material 
@llegations of said bill and setting up the Statute of Frauds 
in an affirmative defence to the same, the Report of a Master in 
Chancery to whom said cause was referred (with the evidence 
taken by him), recommending that the bill be dismissed for want 
of equity, the objections te the said report, afterwards ordered 
by the Court to stand as exceptions thereto, the decree of the 
Court confirming the Master's Report and di@miesing the bill 
for want of equity, and an appeal frem said deeree te this Court 
by the complainant, whese assignments of error umount practical- 
ly merely to the complaint that the decision of the Court below 
should heve been in her favor instead cf ageinet her. 

The decree itself states material paris ef the nature 


and histery of the cause succinctly and ve quote from it: 
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"The Court finds: that on or about June 4, 1395, one 
Ellen Reagan filed her certain bill of complaint herein to 
have a certain warranty deed decisred a cenveyance in 
trust, which said deed was made on the 12th day of Vay, 
1896, by Yary Whouley, conveying to Elizabeth F. Hooley 
(Here follows a detailed description of Lot 78 in “Lombard's 
Division of Block 50 in 19-39-14 in Chicago), which said 
deed wag duly recorded in the Recorder's cffice x = on the 
12th day of May, 1896.2 = x 

That the said Elizabeth F. Hooley has since the re- 
ceiving and recordine of said deed been married and is now 
Blizabeth F. Morris, the defendant herein. That issues 
were framed upon the said bill between the said Ellen Hea- 
@an and the said Hlizabeth 7. Morrie and others, that the 
eause was thereafter referred to Master in Chancery John 
Hummer to take testimony and report the seme, together 
with his conclusions of law and fact, and that said Yaster 
thereafter reported to this ‘curt the evidence so taken, 
together with his conclusions cf law and fact, which said 
report of the said Master recommended that a decree be 
entered dismissing said bill for want ef equity. 

That exceptions were filed by complainant = x « to 
said report, but that ne order was entered thereupon. 

fhat thereafter an amended bill was filed herein by 
the said Ellen Reagan and cthers, alleging the decd afore- 
seid was given by the said Mary “houley to the said Bliza- 
beth F. Hooley, now Elisabeth F. Morris, as a mortrare.*® 


It would seem to appear frem an "aprendix" to the 
printed brief and argument presented to us by the counsel for 
appellant, that the filing cf this amended bill was sugeested in 
July, 1903, by a Chancellor in the Cireuit Court, who, efter 
hearing an argument on the exceptions te Master Hummerts Report 
on the original bill, made some cbservations on the evidence 
but refused to make any order except "Leave given to complainant 
te file an amended bill." 

As appellees' counsel preperly encugh point out, how- 
ever, we can find no such matter in the transcript of the record 
before us, and it is entirely immaterial in the present conten- 
tion in any view, . 

After the amended bill was filed (October 14, 1903) 
and itself amended (July 14, 1904), it was answered by various 
defendants as above set forth, and on June 10, 1905, the cause 
was again referred to a Master, this time to Master Cooper, to 


take testimony and report the same with his findings and conclu- 


sions, 
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The complainant then effered in evidence the svidence 
which had been taken and reduced to writing before Master Hummer 
at the former reference. The following stipulation relating 
thereto was entered ints between counsel and placed on reccrd: 

"It is hereby stipulated between counsel for complain- 

ant and counsel for Elizabeth Morris that no objections #111 
be made te the testimony offered for the reason that it 

Was net taken before Master Cooper, but was taken before 
Vaster Hummer, and no objection will be made because it 

Was taken under other issues than those under which we are 
now proceeding, excerting counsel fer Zlizabeth Morris re- 
serves tho richt to argue that that testimony must be in- 
terpreted in the light ef ite having been taken under a 
bill to declare a trust." 

The decree finds that on May 12, 1896, Mary Yhouley 
was unmarried; thet she died June 24, 1896; that she conveyed by 
Warranty deed the premises befcre deseribed to Elizabeth F. 
Hooley, now Werris, subject to a certain incumbrance on them 
owned by said Nocley; that the warranty deed provided that the 
said inewubrance should be paid by said Hooley; that she is still 
the owner of said incumbrance and is willins and consents of 
record to have a decree entered herein directing that said in- 
cumbrance be surrendered and cancelled and declared null and 
void and cf ne force and effect; that the said warranty deed was 
given for a good and valuable consideration, namely, money due 
to the grantee and future support for the grantor; that it 
was not made in trust cr as a morteasze or security of any kind, 
but was a conveyance in fee simple, and that the title te said 
premises was forever thereafter to remain in and be the property 
of said Hocley, now Morris. 

The decree makes an order about coste and contains 
these further ordering clauses: 

“It is therefcre ordered and decreed: that the said 
Flizabeth ¥. Worris is now the owner in fee simple absolute 
of said premises above described in said warranty deed, by 
virtue ef the said conveyance. 

It is further erdered and decresd: that the eriginal 


bill herein filed, the amended bill and sll amendments 
thereto be dismissed for want of equity." 
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The first of these decretal orders is manifestly out of 
place in a technical sense, for there is ne croer-bill asking 
affirmative relief on the part of the defendant,and the dismissal 
of the original and amended bille leaves the Court witheut ju- 
rigdiction to make any order on the subject matter outside of 
the ordinary orders about costes. 

Rut in view of the findings of the decree, which are 
proper ac the basis ef dismiesel, and which would have by them- 
selves the same effect as establishing res adjudicata in subse- 
quent litigation, this technical errer is hardly worth atten- 
tion. 

Phe real question at issue is whether the Court erred 
in sustaining the Yaster’s Report te the effect that the war- 
ranty deed was not given as a mortgage and in consequence dis- 
missing the amended bill for want of equity. We think it did 
not. Consideration cf the evidence convinces usa that the Yaster 
was right in his findings of fact that the consideration for the 
making of said warranty deed was the satisfaction of the umount 
ef money which Very Whoulsy owed Elizabeth Hooley and also the 
adyancement of other sume cf money by Elizabeth Hooley for the 
care and keering of Vary Whouley, and the undertaking of said 
Bligabeth Wooley to keep said Mary *houley while she lived and 
pay her living expenses, and that the deed was the free act of 
Vary Whouley to the ssid ends, end was not given ae security or 
in trust for any purpose. If the Waster was thus right in his 
conclusions of fact, his conclusion of law that the bill should 
be dismissed for want of equity manifestly follows. 

The centention of the complainant is that the warranty 
deed in question vas meant by Yary Yhouley only to secure said 


Blizabeth Hooley for such advances as the said Hocley had made 
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and should make to or for said “houley and with the purpose (to 
quote from the bill) that the “described real estate and the 
proceeds thereof after the payments of s11 the ‘amounts se 
advanced to said Vary Whouley = # might be divided smonge the 
heirs at law of said Mary *houley", of whom the complainant, 
Ellen Reagan, is one, alll the deferdants, including Elizabeth 
Hooley, are the others. The complainant alleged in her amended 
bill that the property in question var worth $5000 and that the 
defendant, Elizabeth Nooley, had collected $1000 for rent from 
the premises since June 12, 1996, and that after the payment of 
all the advances, which it was alleged Hlizabeth Hooley said 
amount to $1400, and on an account of the rents received, 
there will remain a large cum as the equity, to-wit: Three 
Thousand Dollare, of which the cratrix is entitled to her legal 
share*, 

Somervhat inconsistentiy, further allegations of the 
bill assert that slthoucgh Elizabeth Hooley has acknowledeed that 
she holds the said real estate in trust for heirs at law of Vary 
Whouley, she has on demand refused to account for rent receipts 
from it "or to pay the oratrix her shure of the said property, 
but on the contrary now declares that the said property is ab- 
sOlutely and legally hers and that she intends te withhold from 
your oratrix any and all share in the said equity in fraud of 
the rights ef the orator." 

The prayer of the bill is that Nlizabeth Hooley, now 
Morris, answer and account, and that the Court 

"set aride the said sllered warranty deed and declure the 
sams a mortgace to secure the advance of said defendant 
(Elizabeth Hooley) to said Vary “Yhouley, and thet the ssid 
Bligabeth Hooley be required to either foreclose the same 
er that the said property may be sold under erder cf this 
fourt, and that the said defendant after having accounted 
for the rents received and produced proof of the advances 
made by her on behalf cf said “ary Yhouley, be required 

to pay over the balance of the proceeds of said sale arig- 


ing out of the sale of said preperty to the heirs at law 
of Mary Yhouley"; 
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and for such further equitable relief as the Court may deen 
proper. The complainant inserted by amendment in the amended 
bill this clause: 

"Complainant hereby offers to do equity and hereby 

tenders to the said defendant Bligabeth Hooley any and 
all amounts which may be due to her upen an accounting 
for the moneys advanced or leaned ty her to said vary 
Whouvey, deceased." 

As defendant's counsel suggest, the bill is rather ene 
for foreclosure than one for redemption, which is the form in 
which a bill te declare an absolute conveyance a morteasage is 
generally and naturally cast. 

But we have iencred technical questions of form in 
passing on the matter, A consideration of the evidence taken 
4s a whole convinces us, as we have indicated, that it does net 
bear out the allegations of the bill. The evidence tending 
most strongly to supsort the compleinant's case is the testimony 
concerning deciarations of the defendant subsequent to the con- 
veyance andthe letters of her attorney after the matter was in 
controversy. 

The letters of Hr. Young, the attorney, seem far from 
conclusive and are not sufficient to base the complainsnt's claim 
on. A femily quarrel with its accompanying bitterness might 
well and commendably be brourht to a close by the efforts of 
well diepoesed lawyers throuch the shandonment of legs! rights 
which litigation might only establish, 

As for the alleged declarations of the defendant, Lin- 
dauer vs. Cummings, $7 I11., 195, stater fairly the rule which 
should govern their consideration, The testimony concerning 
them should be treated with great caution. And an the Supreme 
Court of Illinois, speaking throurch Wr, Justice NYand,said in 


Rankin vs, Rarkin, 261 Ill., 132, "Before a deed absolute in form 
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can be declared to be a mortgare, the proof showing the fact 
must be clear, satisfactory and convincing.® We do not think 
it so in this cage, and the decree of the Girenit Court is 
modified by striking out the words: 
"It is therefore ordered and deersed that the said 
Bligabeth FP. Worris in now the ewner in fee simple absolute 
of said preriaes above described in said warranty deed by 
virtue of the said conveyence", 
and as s0 modified is affirmed. 


DECRES WODIFIED AND APFIR¥ED, 
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J. 5. SHERYAN, doing 
business as “. ©. SHERMAN 
VACHINS AX? [KOR VORKS, 
Apoellee, 
APPEAT. FROM THE CITY CouRT 


OF CHICAGO HRISSTS. 


1821.4. 291 


— — — — — — — — — — 


UR. JUSTICR BROVH DETAVERED THE OPINION OF THE COURT, 


This is an appeal from a judement of the City Court 
of Thicage Heirhts. The judement which was entered May 24, 1911, 
was for $450. It is in favor ef W. S. Sherman, the plaintiff 
below and appeliese in this Court, and against the Hennicott 
Water Softener Co,, a corporation, which was defendant below 
and is arpellant here, 

®. S. Sherman, the appellant, was a resident of and 
doing business in Oklahoma. The buciness was done under the name 
of the ©. ©. Sherman Machine and Iron Werks. In Aucust, 1909, 
he furnished and srected a steel smoke stack in Yukon, Oklahoma, 
as a pert of an outfit of a mill plent which the Kennicott 
Water Softener Co., # corporation manufacturing and erecting 
steam hoilere and like machinery, wae there installing. 

The suit in which the jiudement here in question was 
obtained was brought in February, 1916, for compensation fer 
the stack and accesscries and its erection. 

The amount cf the judement was, it is contended by 
Sherman, the agreed contract price of £500,060 increased by a 
charge (which does not seem to be disputed) of four dollars 
for some extra material and diminished by an allowance of 
$20 which is made for varicue small matters. 


The defendant, the Kennicott Company, adreits that it 
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owes Sherman $436, but maintains that this ies the extent of 
its liebility, it contends that the eentrect price was four, 
not five, hundred dollars, and cluims.deductions from that 
contract price, the nature of which de not appear. 

The facts seem very clear from the corresrondence. A 
proposition was made in writing te the Kennicott Company on June 
24, 1909, by "The 3. S. Sherman Yachine & Iron Yorks" to deliver 
and erect the stack for $400, and it was immediately accepted by 
the Kenricott Company throurh ite representative ani acsnt, #ho 
seems to have transacted all thse business relating to this matter, 
one G. ¥, Honus. 4 is contended by Sherman that this offer was 
made conditionally by a resresentative in his absence, and re- 
quired his ratification to make it binding on him. There is no 
competent evidence of this. The statewent, so far as this record 
goes, is based on his subsequent self-serving reciteis in the 
correspendence introduced. It is moreover apparently dependent 
on the positicn that a prier uneaccepted offer of Sherman's was 
for the manufacture of the stack only, and did not include its 
delivery and erection,<-a position which in inconsistent with 
the letter intreduced in evidence makine said prior effer. Thies 
condition of thines explains the dinpute between the parties whick 
led te this litisation, but it is therein immaterial, because 
before any werk was done under the offer thus made and accepted, 
the offer was repudiated by Sherman and the renudiation was uc@- 
quieaced in by the Kennicoett Cs, throuch its agent, Ponus. A 
new contract wae made, under which the work was done, 

The controversy in this cause turns entirely on Letters 
and telegrams of the 4. ©. Sherman Machine & Iron Yorks to Ro- 
nus of Iuly 1 and July 3, 1999, in which it says positively that 
it will not manufacture, deliver and erect the stack for less 


than $500,009, and on Fonus’ answer thersto by wire, as follows: 
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"Chicage, 1I11., July 8, 1999. 
A. &. Sherman Iron Yorks, 

Oklahoma City, Oklahoma. 

Yours received. You -finish the stack quickly as 
vossible. I be at Youkon Monday. 
G. ¥. Fontis.* 

The defendant, the Kennicott Cerpany, places its de- 
fence on the position that Benus was withcut authority to sive 
thie order to Sherman to proceed, 

Konue, the Kenricott Company meintains, had no power 
to make any contract in its behalf, and Sherman no justification 
in dealing with him as having it. 

But this contention cannot be sustrminsad. All of the 
correependence introduced (and this correspondence is practically 
all the evidence) negatives it, Bonus managed for the Kennicett 
Company 211 the business relating to the work and the offers of 
the Sherman Iron Yorks were all made to him (under different 
styles), the one of June 24, 1999, naming #400, included. This 
was addressed, indeed, in writing to the Xennicett Ce., but it 
was evidently handed te Honus, =ho wrote an acceptance of it on 
the spot. There is no hint in any of the letters of the Xenni- 
cott Company,after the claim of Sherman was made for $454, that 
Bonus did not have power to act for it. The implicaticnae sre 
@ll to the contrary. The metter had te be referred to him for 
repert and settlement. The contract of 1907 ctating, ac betveen 
themselves, the relations of Renus and the Kennicott Company, 
is not evidence that Ronus had not the sautherity which he as- 
sumed, We himself dees not take any such pesition. ¥riting to 
his principal, the Kennicctt Compeny, he merely saye: *If I 
wire@ them te co at the work, my intentionsvere not but to pay 
the centract vrrice," 

it makes no difference what hie intentions were. We 


received an ultimatum from the Sherman Iron Yorke and, probably 
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thinking that the inmediate circumstances compelled it, ac- 
quiesced in it fer the Kennicott Company. Ths work was done 
under the contrect thus made, 

The judcment of the City Court of Chicago Heights 
is affirsed, 


AVYIRVED, 
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HARRY P. O' DELL, 
Appelles, 
APPSAI, FROM THE COUNTY COURT 
OF COOK COUNTY. 


a corporation, 


— — —— — — — 


Appellght. 


182A. 292 


“UR. JUSTICE BROYY DELIVERED THE OPINION OP THE COURT. 


Harry B. O'Dell, the appelleg having as plaintiff in 
the court below obtained a judgement for 3400,00 arainst the 
American Bex Fall Company, the defendant belew, that Company 
hes appealed te this court. . 

The jud¢ement was rendered on the werdict of a jury, 
te which evidence showing the following atate of things had been 
submitted, The defendant corporation was in 1910 a manufacturer 
and vender of box ball alleys, 4 variation of the bowling alley, 
emaller and less expensive, and with pins which are worked by a 
lever from the cther end of the allsy. It had a selling arent 
named Arndt, who negotiated a sale of several of these alleys to 
the plaintiff, who was or then became an operater or propristor 
of a bowling resort. The plaintiff,finding the alleys satisfac- 
tery and popular with the public, teld Arndt that he would do 
his best to get customers fer him, The nature ef the arrange- 
ment, if there was any arrangement, concerning compensation 
for exertions of this kind by O'Dell, is in dis»wute. O'Dell 
contends that it amounted to a contract, made by Arndt as the 
general and authorised agent of the defendant in that behalf, to 
pay him, O'Deli, twenty dollars per alley for each purchaser re- 
ferred by him to Arndt. He further contended in the court be- 
low that there were thirty alleys seld by Arndt through such in- 


troductions of ouapymers, and that he was tMBrefore entitled to 
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$600.00 from the defendant company. The jury gave him $300.00. 
On what basie they made the computation is somewhat difficult 
te see, 

But the primary snd controlling question in the case 
is not the amount due to the plaintiff, but whether the defend- 
ant company is liable for it, That some negotiation concerning 
the introduction of customers took place between Arndt and the 
Plaintiff, and that some promise, exorers or implied, was made 
by Arndt before the introductions took place, seems reasonably 
certain, although the testimony ef Arndt by itself micht leave 
even this in deubt. He aprarentiy refers such promise as he 
admits making to a time subsequent to the sales. O'Dell, however, 
says that on August 26, 1910, when he, O'Dell, made to Arndt a 
payment on account ef the first alleys purchased by him, under 
circumstances to be hereinafter mentioned, Arndt told him that for 
any customers O'Dell referred to him (Arndt), he (O'Dell) sheuld 
receive twenty dollars per alley scold. Hrs. O'Dell, the wife 
ef the plaintiff, whe testified without objection by the defend- 
ant, alse swore that Arndt said at this conversation that fer any 
customers that O'Dell would refer te Arndt there weuld be €20,00 
per alley in it fer tim, Arndt's version of this conversation, 
although he wuts it at a different date, seems to be: “He 
(O'Dell) says to we, ‘Is there any commizsion?' I says, *Well, 
I evess the Company is psying ten per cent. commission or about 
$20.00," 

On crcess-examination Arndt testified that in September, 
1916, in Chiecage, he told O'Dell that when the last payment on 
the mortgage on the alleys O'Dell had bought fell due, there 
would be an allowance made to him for hie services in cetting 
customers for the Compeny, And thai in November, 1910, at 


Indianavolis he (Arndt) told ©'Dell that he (Arndt) would allow 
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him (O'Del1) a certain amount out of his (Arndt's) own commis- 
sion for the little work he had dene for him, but that O'Dell did 
not accept thie effer and nething had been paid him. 

This testimony, which is all there is concerning the 
nature of the premise made, is ty itself manifestly insufficient 
to prove any liability arainet the defendant Company. The au- 
thority of an agent cannot be estsblished by the words or decla- 
raticns of the agent. Moreover the statesents sworn to are ail 
consistent with their being, sae defendant maintains they were, 
undertakings of Arndt fer kimself and not for the Company. 

Evidence of actual authority to Arndt to make any stipu- 
lation for the Company for commissiens te be paid to a third persan 
making sales, is lacking. On the contrary, both the assistant 
manager of the defendant company and Arndt testified that 
Arnédt's employment was confined to soliciting orders and submit- 
ting them te the company, and receiving advance payments on them, 
and thet his own compensation was purely on & commission basis 
eof a certain amount for each allsy sold, 

But the plaintiff, to establish the prepesition that 
Arndt, whatever his actual authority or the want of it between 
himself and the Company, was se held out by the defendant as a 
general agent of the company or as a special agent with the 
power to bind it in this alleged contract, that it is net at 
liberty to repudiate it, relies on four contentions: (a) That 
as the evidence shows that Arndt was taking orders in “hicago 
for the Company and filling them, it micht be properly assumed 
by the plaintiff that he was a general selling agent, with power 
to appoint sub-agents for the company, or assistants for himself, 
at the exvense of the company. (bh) That the evidence shows that 


by letter to Mr. O'Dell, signed by the Treasurer,and by tele- 
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phonic communication to Mrs. O'Dell in August, 1910, through 

the Assistant Yanager, the Company asserted that Arndt was the 
Company's general agent and represemtative. (c) That it shows 
that in Noverber, 1910, after the transactions for which compen=- 
sation is claimed by the plaintiff, the Treasurer of the Company 
admitted to the plaintiff that Arndt was the "general revresen- 
tative" or “general agent" of the Company in Thicago. (d) That 
it shows that on September 23, 1910, the defendant company, by 
@ letter te one Hughes about a commission promised him by Arndt, 
recognized the sutherity of Arndt to contract for commissions 
from the Wormpany te his assistsents er sub-acents. 

We are unable to agree with any one ef these conten=- 
tions. The assumption mentioned in (as) can net vreperly be mede. 
A selling agent on commission #ho tak«s orders and submits them 
te his principal has no implied authority te constitute other 
persons agents of the company, certainly none te secure assist- 
ants for himself in selling, and to add the comeissions of such 
a@sGistents te his own commissions and tc the selling +xpense 
falling on the company. If hs chooses ic make arrangements for 
selling through others, it must be at hie own expense. The let- 
ter and conversation which form the basis of (b) wer ¢ clearly 
Limited in their assertions to the authority of Arndt to receive 
the advance payment of ©180 on the alleys hourcht by him. To say,in 
answer to a Letter inquiring concerning the payment of money, 
whether a given person ie, duty authorized agent to receive it, 
that the persen is "311 right in every respect" and that the 
money may be turned over to him in instruments mede payable te 
the principal,is certainly not te hold out that given person as 
pessessing all the porere ef the principal; nor, when the subject 
spoken of was merely the payment of the money,ie eubstantially 


the same statement, even with the addition that the person was 
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the principal's representative and that anything he said or did 
would be satisfactory, any more conclusive on the point indicat- 
ed. All such expressions must in reasen be referred to the 
subject of the conversation. 

A slightly more plausible ground for argument can per- 
haps be found in favor of the contention (c), that in November, 
1910, Yr. Hoke, the treasurer ef the cempany, admitted that in 
the preceding menthe Arndt hed been the general rerresentative 
of the company in Chicagc. But the argument is not sound. For 
in the first place, O'Dell (who is the only witness tc this con- 
versation and is contradicted by Arndt, who was present at the 
interview) did not testify that Hoke told him that Arndt had 
been a general agent of the Cempany in August, Septexber and Oc- 
teber, but that he was (that is, at the time of the conversa- 
tion) “a general arent" or "a reneral representativetin Chica- 
go. But when the testimony is further analyzed a stronger 
reason aprcars for not heldinge it confirmatory of the prising 
tiff's contention. It rather seems to be adverse to it than 
otherwise, FPor,like the werds used in the telephenic conversa- 
tion in Aucust, the lancuage must be referred te the matter 
under discusgicen. O'Dell's testimony is: 

"I told Yr. Heke I wanted te knew something about 

this commission, and he told me thet Arndt was their gen- 
eral representative in Chicage an: that I would have to do 
business with him." * — 

Arndt's testimony cencerning this conversation was: 

"Yr. Hoke done all the talking; he stated positively 

that I had no authority or anybedy else to pay commissicns 
unless he verified it himself in weiting*; and "I asked 
O'Dell what was the trouble; he says he wanted tc know 
where ke was goinre to get off with reference te the commis- 
sions on the alleys that he sold. I asked him how many 

and he said thirty. I ssid: ‘'That is news te me. I nev~ 
er seen any thirty that you sold.' Wr. Felecomb (the vice 
president of the company) said, ‘Hr. Arndt has no authority 


to make any ccormission basis with anybody.' Yr. O'Dell 
said, 'I don't know anythine about thatt,* 
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Sennected with the effer of Arndt,unaccepted,tc pay 
“something"® out of his own compengzation, it seems quite probsble 
that the languare which O'Dell testifies to as used by Yr. Hoke, 
if it was actually used, was meant te apoly to the question, 
which was quite evidently then mocted and has continued alive 
until the present time, of whether it was the company or was 
Arndt who was the debtor of O'Dell. At all ewents, properly 
construed it was certainly no sdmission that Arndt had authority 
to bind the Company to make the paymente claimed, but rather 
@ repudiatien of that propesition, 

As te (4), the letter te Hughes from the assistant 
manager of the company should never, in our opinion, hawe been 
admitted in evidence. It is incompetent, therefore, to prove 
anything. But giving it the full ferce of compstent evidence, 
it dees not prove anything material. Cf course there may heave 
been special authcrity to Arndt to deal with Hughes, or any 
other third pereen, in a way in rhich he had no euthority to 
deal with OfDell, and the Company, mereover, hsd a rieht te 
ratify an unauthcrized trancaction of Arndt in one case and not 
in ancther. “e think, assuming as we mest, thet the jury found 
thet all the contentions of the plaintiff as to what actually 
was eaid or done were justified where the evidence was contradic- 
tory, there yet remains in the case no evidence that O'Dell 
had authority to bind the defendant company te pay commissicns 
to O'Dell on the alleys sold to customers introduced by him te 
Arndt, mor even that in fact he atiemrted to de se, ner thet 
O'Dell had @ right to presume that Arndt had such authority or 
even was attempting te exercise it. Therefore we rust reverse 
this judrement., Whatever claim O'Dell has ig againet Arndt alone. 

The judgement of the Coonty Court is reversed. 


FEVERSED. 
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IDA KHUDSON as Guardianof 
CHARLES BURNETT KNUDSO 


minor, 

Appefiant 
F APPEAT, PROM SUPERIOR COURT 
VB. 


WACKER & BIRK BREWING AFD 
MWALTING CO,, a corpofation, 
Agpellee, 


OF COOK COUNTY. 


1821.4. 296 
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YR. JUSTICE BROWN DELIVERED THE OPINION OF THE COURT. 


Thie ia an appeal from a judement of nil capiat and 
for costs in the Superior Court of Cesk County againat the 
Plaintiff. The cause tried before a jury, which found a 
verdict fer the defendant, on which the judement aforessid was 
rendered, 

The cauge was one in which the plaintiff, Ida Knudson, 
as guardian of the estate of Charles Burnett Knudson, sved the 
defendant corporation, the Wacker & Birk Breving & Walting Con- 
pany, for damages to the sxid miner for an accident hapoening to 
him through the allered fault and negligence of the defendant. 
At the time of the accident the minor was ten years 
eld, 

The accident is described in a bill of particulars 
furnished by the plaintiff in connection with the declaration 


first filed, as follows: 


"The accident set forth in the varicus counts of the 
geclaration occurred te the said Charles Burnett Knudson, 
therein named, on or about the 22nd day of July, 21905, in 
the City of Chicago and State of Illinois, while the said 
Charles Burnett Knudson was riding wpen a certain train of 
street railway cars then and there operated along and upon 
certain tracks in and upon a certain street of the City of 
Chicago known as Milwaukee Avenue, said cars being propelled 
by means of a cable and commonly known as cable cars. The 
said train of cars upon whith the esid Charles Burnett 
Knudson was riding was going in a northwesterly direction, 
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and at the time of the accident had reached a point north- 
west from and near to the intersection of vilwaukee avenue 
and a certain cther street of the City of Thicaro known 
as North Avenue. 

The team and wagon mentioned in the declaration, and 
managed and contrelled by the defendant, was standing on 
the northeast side ef the street railway tracks at a peint 
three hundred (400) feet more or less northwest from the 
said intersection cf North Avenue and Milwaukee Avenue, 
and was headed southeast. The sai’ team and sagon was 
standing se near to the atreet railway track that the said 
Charles Burnett Knudson riding on said train of care as 
aforesaid unaveidably came in contact with some part ef the 
paid wagon or harness and w as knocked off from said car 
thereby and hie left leg was run over by said cars, as set 
forth in the declaration.* 


Thereafter by leave of Seourt an additional esunt was 
filed te the declaration, which charged that the defendant neg- 
lirently “allowed one of its tems of horses or mules attached 
te one of its wagons to remsin in the street, standing unat- 
tended, without securely fastening said horses or mules to pre- 
vent them from drawing or backing said wagon from coing or moving 
near tc or upen the tracks", and that the gaid team did draw or 
back the wagon acuainset the car on which Knudson was riding, se 
that he was knocked eff and injured. 

In this count of the declaration the plaintiff pleads 
an ordinance of the City of Chicage enacting that: 

"No person shall leave any horse er other animal at- 
tached to any carriage, wagen, cart, sisigh, sled, or other 
vehicle in any public way of this city, without securely 
fastening such horse or other animal, under a penalty for 
each offenre of not less than twe dollara nor more than 
ten dollars." 

The defendant pleaded the general issue of not guilty 
to the declaration and the issues were submitted te a jury, 
which found a verdict for the defendant, 

A especial finding vas requested of them in answer te 
the question: 

"Did the defendant's team and wagon in question remain 

stationary while the train of cars on which the plaintiff 


was ridine passed the said team and wagon at the time of 
the accident?* 
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Each juror anewered thin question by writing "yes" or 
*no® and signing his name, Zleven jurors answered the question 
see et BEe oe, Be sveccieht thls sbectal finaids was fot re- 
quired to be corrected.” The condition of the record seems to 
show there was no “special finding". To make it a special 
finding of the jury it rust have been, like the general verdict, 
unanimous. The question was submitted to the jury over the 
objection and exception of the plaintiff. The failure to answer 
it unanimously could not be successfully urged as a reason for 
reversal of judgment. As a matter of fact it is net se urged, 
although the motion fer a new trial noted anong the reasons 
given, that "The special finding returned by the jury is yoid® 
Although the submission of the interrogatory is assigned for 
error, the alleged errer is not insisted on. We do not think 
it, even if error, ground for reversal. Its submiesion could 
not, in our opinion, injure the plaintiff or bring about any 
miscarriage of justice. It may #@!1 be deubted, however, 
whether it was an ultimate and controlling question in the case, 

The alleged errors which are insisted on are the ad- 
mission of impreper evidence in behalf of the defendant, the 
conduct of defendant's counsel in submitting to the plaintiff's 
witnesses impreper questions, although objections te the same 
were egustained,and errecr in the giving and refusal ef instruc- 
tiens, 

Ye do not think the plaintiff has established on any 
of these matters a case justifying a reversal of this judgement. 

Se far as bhe given instructions are concerned we are 
forced to the conclusion that if there were technical errer in 
them in any particular (hich we do not decide), it would not 
be available to the plaintiff in the absence of any exce>tions 


te the giving of them preserved in the record, Plaintiff, in 
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connection with a contention to be hereinafter noticed, concern- 
ing an emeniment of the Praectics Act which went into force 
on July 1, 1911, speaks of the “saving of exceptions" es a 
"relic of barbariem." This is rather un extreme view. ven if 
it be conceded that the difference between "an exception® and 
"an objection" is not so great as to make insistence on accurate 
phrasing expedient to preserve the benefit of the latter in an 
appeal or writ of error, it is certainly desirable, unless the 
action of a reviewing court is te be in every case in essence 
a trial de novo a@ @ matter of right, not only that the trial 
Judge shall have pointed out both during the progress of the 
trial and on a motion for a new trial, the vcarticilar matters 
in which he is held te have gone wrong, so that he may, if he 
choosé, correct them; but also that the reviewing court shail 
be confined in ite examination to the points which were thus 
raised in the court below. Otherwise its work will be much and 
injudiciously increased, We see no controlling reason why the 
giving of instructions (although it is held that the objection 
or exception may be noted at any time before judement) should be 
exémpt from this rule. At all events, it has been uniformly 
heretofors held by the Supreme Court that it ia not, 

Bruen ve. The Pecple, 206 I11., 417, p. 425. 

In the Bruen case, as in ethers, the Court having 
said that an assignment of error ealling in question the in- 
structions could not be considered for want of exceptions, hes, 
apparently for the greater satisfaction of the parties, express~ 
ed itself as in accerd with the said instructions. This is 
very different from reversing in such a case because not in ae~ 
cord with the instructions. 

But the plaintiff contends that by the Act to amend 
Section 81 of the Practice Act of 1907,, which went into force on 
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July 1, 1911, which was the day the judement in the case at bar 
was entered, the necessity of any exception to the instructions 
complained of was abrogated, 

The opening paragraph of the fection in question be- 
fore amendment read: 


"If during the pregress of any trial in any civil or 
criminal cause cither party shall allege an exception to 
the opinion of the court and reduce the same to writing, it 
ehall be the duty of the judee to allow asid exception and 
sign the same and the said exeerpticn shall thereupon be- 
come a part of the record in such cause. 


The same provisien is retained as an alternative in the 
amended section, but is preceded by this enactment: 


"If, during the progress of any trial in any civil 
or criminal cause, either oarty shail subsiit te the court 
matter for a ruling thereon, ana the court shall rule 


& 

RG to the party submitting the sane, such ruling 
Shall be deemed a eat tar of review in any court te which 
the same cause may be thereafter taken upen appeal or by 
writ ef error without formal exception thereto and after 
judement at any time during the term of the court at which 
judement wae entered or within such time thereafter ae shall 
during such term be fixed by the court any party desiring 
to prosecute a writ of error or apreal from any such judg~ 
ment may submit to the court a stenograchie revert of the 
trial contsining the evidence and the rulings of the court 
upon #11 or any of the questions submitted to and ruled 
upon by the judge thereof, and he shall examine the same, 
and if correct officially certify te the correctness of 
such report ani the same shall thereupen be filed in said 
court and become a part of the reecerd in said cause, and 
all matters and things contained in auch stenegraphic re- 
port shall become as effectually a part ef the record as 
if duly certified in a fer~val bill or bills cf exeertions, 
OR if during the prorress* - (the follows the provision 
— above with which Section 81 before the amendment be- 
gan. 


We think that nothing mere is necessary te show the 
fallacy of plaintiff's contention as to the effect of this 
statute than te call attention to the scrds in the améndwent 
which we have italicized. Besides the reremptcry instructions, 
however, one cther instruction tendered by the pluintiff was 
refused, and the complaint that it was errer to refuse it may 
stand on a different basis than that made of the giving of in- 


structions requested by the defendant. Without passing on the 
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question whether the Act going into foree on the day the judgement 
was rendered aoplied to this case and the refusal cf the in- 
struction on June 6, we shall therefore consider said instruc- 
tion, although no exception was reserved to its refusal. It is 
as follows: 

"The Court instructs the jury that if you believe 

from the evidence that the said Charles Furnett Knudson re- 
eaived the injuries cemplained ef while he was in the exer- 
cise of ordinary care for hie own safety, then the ques- 
tien ag te whether or not he had paid his fare or intended 
to pay his fare upon the street car on which he was riding 
at the time ef the accident, if you believe he was riding 
upon such strest cer at the time, is immaterial." 

In considering this proffered instruction a reference 
te the evidence becomes necessary. That evidence tends to show 
that Enudson, a boy between ten and eleven years ef arc, was 
"flipping" a car, as that term is generally understood, when 
the accident happened. ‘ithout intending te pay their fare, 
and with the purpose ef riding a very shortt distance, he and 
& companion @& little older, had jumped upon the running board 
of a car in moticn and were undoubtedly exvecting to leave it 
While in moticn. They were, as we think the evidence concern= 
ing their actions tended to show, doing this in a epirit of fun 
and mischief. hy otherwise did the boy make "a long nose" at 
the conductor? Se dangerous had this custom anong boys become 
that the City Council of Chicago had prior to this time passed 
the following ordinange, which was introduced in evidence by 
the defendant over the objection of the plaintiff: 

®"No miner under the are of eighteen years shall 

clizb, jump upen, or cling to er in any way attiech himself 
or herself to any horse, cable, electric or other street 
car, or any railroad locomotive or car of any kind while 
the same is in motion, under a penalty of not lese than 
twe dollars nor more than ten dellare for each offense.* 

The purpose of this ordinance was to diseccurage, and, 

as far &8 possible, te prevent a practice which was prevalent 


among children, not among persons of yeare and discretion, and 
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we do not think that a bey of ordinary intelligence over ten 


years of age, going te school and living in Chicago, could be 
considered unaffected by it, cr that his viclation of it ceuld 
be preperly ignored with reference to the question whether he 
Was in the exercise of due care for his own safety. Therefore, 
we think the ordinance was sroperly admitted and that the in- 
struction suggested would have been misleading even if net er- 
reneous, It misht easily have been understood by the jury te 
mean that in the opinion of the Court "flipping the car" was 
neither in itself nor as so violation of the ordinance evidence 
of negligence, unless connected with some conduct more than 
usually reckless, even from the point of view of the youth who 
*flip*. Thies view, it is needless to say, would not be the core 
rect one. We de not think the trial Judge erred in refusing to 
five the tendered instruction. 

The rulings on evidence ecmplained of by appellant 
are the admission over plaintiff's objection of certain matters. 
it is seid that the defendant was erreneously permitted to oreve 
by the court rererter the questions end answers made by some of 
the plaintiff's witnesses at a previous trial, or rather mis- 
trial, of the esse. The anewers were admitted on the theory, 
still insisted on by the appellee, that they were inconsistent 
with the testixony of the witnenses at the present trial, and 
that these witnesses did not admit unequivocally that they had 
made them. The appellant disputes thie position, Ye do not 
see how the error can have been harmful in this case,if it was 
error. If tke testimeny at the former trial was variant and 
ite existence is not admitted by the witnesses, it vas proper 
that it should be shown at the present trial. If the testimony 
was identical, or its giving was admitted, the errer in allow- 


ing it to be read could not have influenced or prejudiced the 
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jury that we can see, unless in favor of and not against the 
witnesses! trustworthiness. It was not therefore in any event 
fetal or reversible error. 

The admission of testimony of Weston as to measurements 
taken in the street does not seem to us erroneous, and we have 
already expressed cur opinion on the admissibility of the 
"flipping" ordinance. 

Nor do we think that there wae error in the adrission 
of the proceedings in the Probsete Court leading up to the cove- 
nant not to sue various traction companies, made by the plain- 
tiff and her husband (the father of her ward), om the payment of 
£4000 by the Feceiver of the Shieago Union Traction Company, 
for causing the injury to her ward. As threwing light upen the 
actual agreement of the parties and its effect upon the claim 
for further compensation from the defendant for eausing the same 
injuries, we think it was competent. The following rule, queted 
by appellee from Greenleaf on Evidence, 16th ed., Vol, 1, Sec. 
297, is amply sustained by authority. The rule under considera- 
tion (that ic, the rule that the written evidence of a contract 
may not be varied or contradicted by parcl) 

“ie applied only between the parties to the instrument, 

as they alone are to blame if the writing contains what 
was not intended or omits that which it should heve con- 
tained. It cannot affect third persons, whe, if it were 
etherwise, wicht be prejudiced by things recited in the 
writings contrary to the truth, through the ignorance, 
carelessness or fraud of the parties, and who therefore 
ought not to be precluded from proving the truth, however 
eontradictory to the written statements of others." : 

The records were introduced te throw licht on the 
question whether it was the intention of the parties te make «@ 
full settlement and release cf the fraction Company by the pay- 
ment of the 24000. That question, because of the effect of such 


@ release of one tort feasor on the rights of a sedefendant, 


was material, It ig insisted, however, that all the record 
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could be held to show was the statement of a guardian thai 
could not bind the miner. If this is to be considered «a valid 
argument, althoug> the suit at bar is brought by the guardian, 
it may be noted that in no sense could the sdmiesion of these 
records, if it were sn error, be considered reversibly prejudi- 
eial, in view of the cniy given instruction on the subject, 
which wag merely: 

“If the jury believe that the negligence cf the etreet 
railway company, if any, in any way contributed to the ac- 
cident, then they must apply the amount shown by the evi- 
dence to have been received by the plaintiff from it in 
reduction of the amount, if any, which the plaintiff would 
otherwise have been entitled to recover." 

This was an accurate statement of the lsw, if the 
eovenant not to sue the traction company were given only the 
force attributed tc it by aprellant. 

Ye do not think the other objections to the rulings 
ef the Court or to proceedings in the course of the trial merit 
detailed discussion. The real question after all, and the one 
which we believed the jury considered, was whether the defendant 
Company was guilty of negligence causing the accident to Knud- 
son while he was in the exercise of that care required of him. 
Careful consider ation of ths evidence does not make us think 
that the decision of this question in favor of the defendant was 
unwarranted. 

The judgment of the Supericr Court is affirmed, 

AFPFIRYED,. 
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PAUL MATT and CHARLES MATT; ) 
minors, by CHARLES MATT, ) 
their Guardian, ) 
Defendants in Errgr, ) 
) ERROR TO THE MUNICIPAL COURT 
VB. ) 
) OP CHICAGO. 
JACOB th 
Plainti in Erfor. 
X 1821.4. 312 


YR. JUSTICE S¥ITH DELIVERED THE OPINION GF TH# COURT. 


An action of the fourth class was brought in the Mu- 
nicipal Court of “hicage by Pavl “att and Charles Yatt, minors, 
by their guardian, against Jacoh Matt to recover $500 cluimed 
to be due them from the defendant. On a hearing before the 
Mourt, without a jury, the Court found for the plaintiffs and 
entered a judrement on the finding for $500 against the defend- 
ant, te reverse which he eved out this writ of error. 

It is sdmitted that the defendant reeeived $509 of 
the plaintiffs' money and has not paid same. Ye first invekes 
the Statute of Limitations. The plsintiffs are minors and under 
the Statute cf Limitations, Chapter 5%, Section 21, the plea is 
not gocd, It is next claimed by the defendant that he arreed 
with the guardian, Charles Vatt, in November, 19°93, that he 
would pay said sum when he collected certain mertcaces, and said 
agreement was a condition precedent, and there being no proof 
that he had made said collections, the suit was premature, At 
the time in question the sum of §500 was due and ering from the 
defendant te the plaintiffs and it was the duty of the defendant 


to pay same and of the guardian to collect same, and the said 
arrangement between the guardian and the defendant, brothers, 


wae net binding on the wards, the plaintiffs here, Sut even if 


it were, the agreement was not a condition precedent, It only 
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gave the defendant a reasonable time to make the said collec- 
tions and psy the amount due the plaintiffa. Resenberg v. 
Lewis ¥fe. Co., 171 Ill. App. 454. We regard the time from Ro~ 
vember, 1903, to June, 1910, very far from being a reasonable 
time. 

The right of the plaintiffs to recever jointly is not 
assigned as error, and therefore we do net consider samc. 

The judgement is affirmed, 


AFPIRNED, 
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WARGARET WARD, 
Pleintiff Error, 
ERROR TO CIRCUIT 


COURT, COOK COUNTY. 


ve. 


THE NORTE AMFRICAN ACSIDENT INSUR- 


1821.4. 317 


WE, PRESIDING JUSTICE F. A. SMITE 
DELIVERED TEE OPINION OF TEE COURT, 
Margaret Werd, plaintiff in error, hersinsfter termed 
plaintiff, brought en action of ae@umpeit agrinst defendant in 
error, hereinafter termed defendant, upon eae policy of secident 


insurance. The defendant interposed a general demurrer to the 





@eclaration, which demurrer the court evetained, The plaintiff, 
@lected to stand by her declaration and the court adjudged costs 
ageinet her. 

The declaration coneleted of ona count, and avere that 
on March 19, 1908, the defendant iesved to H, F. Yard, for veliue 
received end in conaideration of the warrenties and statenrents 
made in an application bearing an even number therewith, a poiicy 
of accident insurance which is set ovt in the decisration, and 


thereby agreed to pay to the beneficiary named in auch application 


< the eum of #1000 in gawee of the death of the insured within thirty 
4 days from the date of wich injuries aa are sentioned in clauses 
ik 1 and 8 of the policy. Clause 1 provides that the policy covere 
J injuries received while actuslly riding es a passenger in s place 


qq reguiarly provided for the transportation of passengere within @ 
surface or elevated railroad cer, steamboat, automobile, omnibus, 
; cab, or other public conveyance provided by @ common carrier for 


paesenger service only; and clause ® provides thet the policy 
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covers injuries received while riding as a passenger in any paes-— 
enger elevator in a place regularly provided for the sole use of 
passengers, The policyet out in the declaration makes other 
provisions for death indemnity which are not pertinent to the con 
sideration of the cause, It also provides specifically that the 
insurances created by the policy does not coverlan employe of 9 com 
mon carrier while on duty, excepting employes only hose duties 
call them solely in the office and awey from the tracks, train, 
yerd, roundhouse and rerair shop; and that the policy shall be 
velid and apply only to persons who are regular recorded subscribvers 
in good atunding to the two publications mentioned in the policy, 
amd shall not,in any event, exceed the term of one year from the 
date vritten on the application attached. 

The declaration further sets forth @n soplication made 
to the Judge Company, Publishers, for eighteen months’ evbscription 
to "Judre", and in thie applicetion the name and occunsticn of the 
insured appears, but in evch application there is no reference what- 
ever to the defendant. 

The declaration then avere that the insured came to hia 
death in Chicago, Illinois, by falling from the platform of a paas- 
enger cosoh attazchsd to a train, upon which platform he wae nece 
eessrily riding in the performance of his duty as a avitchman, and 
received the injuries which caused hie death within thirty days from 
the date of the sccitent and solely and independently of all other 
causes; that the platform uron which the insured was riding was a 
part of a certein car shich was a public conveyance provided by a 
common carrier for passenger service only within the meaning of the 
policy; that the policy wae in full force and effect on the day the 
insured received the accidental bodily injuries described, and on 
the date of his death by reason of the payment of the subscription 
to "Judge® as in the application was provided; that on Mey 14, 1909, 


the said insured, H. F. Tard, made application for chsnge of benefice: 
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Giary in the policy to Margaret “Yard, the plaintiff, and the ap- 
plication above mentioned, which was prepared by an arent of the 
defendant, ie set forth; and thet in pursuance of an arrangement 
between the defendant and the Judre Company the policy of ineur- 
ance was obtained and kept in force bseauee of the payment by H, 

F. ward of the aubscription money for the publication; and that tbe 
dutise of Yard se s» svitchman required him to bs upen and about the 
trains and pletforms, of which fact the defendant company and its 
agent dealing with the eaid F. F. “ard in connection with the said 
policy of inaurance hed knowledge; and it further avere that when 
Ward beceme a policy holder in the company it waa contemplated 

by both defendant and said Yard that he would be exposed to thes 
dangere incident to his occupation. 

By the averments of the declaration it appears that the 
policy set out in the declaration wae not in fores at the time of 
the alleged injuries. The policy beara date March 19, 1906, and 
@xpired one year from that date ea provided therein. The averment 
that the policy wes in force at the time of the accident and at the 
time of the death of F. 7. Yard ia a mere conclusion of the pleader. 
The facts set out in the declaration do not juatify the conclusion. 
The terms of subscription to "Judge" wae seventy-sicht weels, which 
would make the term sxpire in eighteen monthe from March 19, 1908, 
or sometime during the month of September, 1905, The death of 
the insured occurred on the 7th day of December, 1909,- neariy 
twenty-one months from the date of the policy. Wo fact ie averred 
in any of the allegations of the declaration which would juetify the 
court in drawine the inference that the policy was in force at the 
time of the injuries or of the death of the inavred. The averment, 
that on May 14, 1900, Yard made apolication for and did changes the 
beneficiary of the policy to Wargaret Yard, the plaintiff, if proved, 
does not give grounds for the inference that the policy waa in 

force, The application set out in the declaration hes no policy 
number corresponding with the policy sued on and eet forth in the 


declaration, and ie not indorsed by the defendant or ite agent. 
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It ie urged in behalf of the plaintiff that while it 
was possible for the defendant to iasue a policy containing 
proper limitationa and restrictions and proper agreements between 
the parties to insure BF. F. Ward against accident *bhile actusily 
riding as @ passenger in a public conveyance provided by a common 
carrier for passenger service only, it did not do ao, “ith thie 
contention we cannot agree. The plein lanzuage and terme used in 
the policy, we think, contsin limitations end restrictions, with 
reference to the riekea assumed by the defendant in the policy is- 
sued, The ingurance was effective while the insured waa riding 
&8 & passenger in a plece provided for the transportation of 
paasencers within » conveyance provided by e common carrier, but 
it did not aover the case set out in the declaration where tie de- 
cessed wae elleged to be discharging the duties of a evitchman sad 
was riding upon the platform of s conveyance in the discharge of 
euch duties. 

The declaration seeka to impoea & liability upon defend. 
ant by the mera fact, as averred, thet the arent who took the ap-= ; 
plication knew Yard was an employe of a common carriscr. This 
averment doge not change the terms of the policy or raise a lia- 
bility wkich is provided againet by the vary terma of the polloy. 
The authorities cited by the piaiatiff are not applicable te the 
facte averred in the declaration. The Cirouit Court properiy sus- 
tained a demurrer to the declaration, The judgment ie affirmed. 
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ANNA BURRELL GOODYKOONTZ, Adg@ 
Estate of CHARLES H, GOODY¢ 
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certain lots described in the bill. 










Aprellgsa, 
F APPEAL FROM SUPERIOR 


ve, 
COURT, COOK COUNTY. 
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WEPRESIDING JUSTICE ¥. A. SSITE 
NVYLIVERED TRF OPINION OF THE COURT. 3 


i 


Appelleas, John ™, Eagileston, Thomas F. Kelly and’ 


S. Romberg, filed their amended bill of complaint in the 


Superior Court of Cook County, praying thet a certain written ine 


etrurent be set acide and removed ae a cloud upon their title to 


) 


The bill avere thet on September 28, 1909, they were 


the owners and in posseasion of certain lots (dseacribing them), 
and on January 20, 1906, one of appelleee, Fagiaston, executed & 
written agreement, « copy of which is attached to the bill of com 


plaint, in words and figures ae followre: 


"This agresment made thie 20th day of Jenuary, 4. 0. 
1906, between John Fagleston, party of the first part, sna 
Charlee H. Goodykoontz, party of the secend part, witneeseths 
Theat said firet party in coneideration of the services af the 
seid second party in negotietion of an exchanze of property, 

I constitute eaid second perty my exclusive agent for the 
sale of (here follows Geaeription of property), for the sum 
of Eleven Thousand Dollare (411,000) net, to me, said second 
party to have all thet he msy obtein in excees of $11,000 as 
compensation for services in said exchange. 

"In case sale of said property ie not effected by 
May firat, 1906, an? I io not elect to extend this option to 
October lst, 1906, I hereby agree to pay said seeond party for 
the surrender and eanceliation of this agresment the eum of 
Six Hundred tvraenty-five Dollars (8625.09), 

"Said firet party agrees thet he will convey thie 
property in case of sale to whomscever the second party may 
direct and failure or refusal on the part of said first party 
to carry out any or #11 of the provisions of this egreement 
makes him liable to said eecond party for the sum of $1250.90. 


(Signed) John 7. Fagleston. (Sea2.) 
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“we, the undereigned, beine equally and jointly interest. 
ed in the sbove described property, do hereby consent to the 
extension of the within option as herein set forth, until 
Oetober ist, 1906. 

Dated May 1, 1905, 


(Signed) John F. Eegleston. — 
Thomae F. FEeily.*® Seal, 


The bill avers that op October 1, 1905, appellant, 
Charles H, Goodykoontz, requested Fagisston to again extend the 
above agreement which Fagleston refueed to do; that Goodykeonta 
pretends thet eid Fegleston hae not carried out the provisions» 
of said egreement and thet the same isa in full force and effect; 
but that the terms of the agreement heve in 211 respects been 
complied with and the same hus become mull and void. 

The bill further avers that on September 27, 1503, 
EFaegleston and Kelly entered into s written agreement with one 
Peter &, Romberg for the sale of = portion of said property, and | 
that on September 2°, 1909, Boodykoontz placed on reoord in the | 
Recorder's office of Ceok County, Illinois, the said contract 
between Eaglseton and himasif and the extension executed by 
Eagleaton and Kelly, and that therevpon Ponberg refuesd to accept 
title on account of the record of the instrument. 

It i@ then alleged thet svbsequently a conveyance of 4 
portion of said property wae made to Ronberg, but thet Ronberg has 
retained $1250 to secure himself againet all cleimsa that Goody- 
koontz may have, and that the compiainants are willing te bring 
inte court #1250 and aleo any other amount thet Goodykoontz may 
Ccleim on account of suid inetrument, 

The bill avers thet at the time of the filing of the 
bill ta compleinantsa «cre in possession and in the actual uee 
and occupancy of ali the premises and that the record of the agree~ 
ment is a cloud upon the complainante' titie and tends to depreciate 
the value thereof «nd ought to be set agide and diglivered up to be 
cancelied, 


Charies E. Goodykoonts filed « weneral demurrer on 
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April 3, 1911, to the foregoing amended bill, On April 19, 191i, 
a dacres wag entered, overruling the demurrer of Goodykoontz, ree 
citing the elsetion of the defendant to stand upon his demurrer, 
decreeing that as to the defendant complainants’ amended bill of 
complaint be teken as confessed, and, finding the facta alleged 
in the bill to be true, decreed thet ths vritten inatrument be sat 
aegide, dscliered hull and void os arainet the complainants as a 
cloud upon the title ef the complainants, and ordered that Goody- 
koontz igliver up the instrument to be canoelled ani pay the 
goats of the suit. 

From the deores thie appeal is prosecuted, It ia con- 
tended on behalf of appellant, (1) that the inetrument set out in 
the amended bill ig not a cloud upon the titie; (7) that a bili 
will not lie to remove aa a cloud an inetrurent which does not 
purpert to give some interaat in the land; and (3) the deeres 
of the court below is srrongous in thst it purporta to adjudicate 
matters that wers not properly befora the court, 

A cloud upon title is defined to be a semblance of 
title, valid on ita face, to show the invalidity of which it is 
neceasary to resort to extrinsic svicence, It is an eaoumbranse 
apparently valid, but actually invalid, Feed et al. v. Tyler et 
al,, 56 Ill. 288. Ae deciarsd in Roby v. South Park Conmissioners, 
815 Ill. #209, at page 205: "A cloud on title is an ocutatanding 
claim or sneumbrance, which, if velid, would affeot or impair the 
tities of the owner sn¢@ which appears on ite face to have that 
effect, but which can be shown by extrinsic evidence to be in- 
velid." In Allott v. American Strawboard Co., 4237 11i. 535, the cout 
esid, "Such clouds upon title sa may be removed by courte ef squity 
are inetruments or proceedings im writing which appear upon the 
records and thereby cast doubt woon the validity of the reeord 
tities." 

An @eXamination of the instrument in queeticr,in the 


light of these definitions of cloud on title, showa that it is 
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@ mere contract to pay money, and gave to Goodykoontz, the appid= 
lant, no interest whatever in the land iteelf. The inetrument 

only bound Eagisston to pay money under the facts set out in the 
contract. It contuing no covenant to make #8 conveysnce of the land 
such 28 would require a court of equity, @t the inetance of Goody- 
koontz, to compel « conveyance, It, therefore, doses not create an 
interest or titie to the iamdi, but is & mere agreement to pey money 
under certain coniitione., MacNoneld v. Dexter, 204 111, 617; 

Irwin v. Powell, 188 I11. 107. If sppsilant had produced @ cure 
chéeser ready, willing end able to buy the property in queetion 
upon the stipulated terms, ond the complainants hed rafused to 
convey, Goodykoontz's only claim would be for money,- either for 
£1250 or the difference between $11,900 snd the price et which hia 
purchaeer wae ready, *illing and sble to buy. Ths contract ap= 
pears on ite face to be » gomplets contract, and if will be cone 
clusively preeumed to contain #1] the obligstione of the parties, 
Telluride Power Co. v. Crane Co., 708 Til. 218. The righte of 
Gootykoontz are meseured by the terms of the contract which gives 
him, in the event of default of the other parties, not » right to 
enforce tie contract in any manner ageinet the land, but a ciaim for 
money damages only. 

The more fact averred in the bil] thet Geodykoontz pre- 
tended thet the provisions of the contract had not been carried 
out and that it was in full force and effect doses not of itself 
meke the inatrument « cloud. Perkar v, Shannon, 141 Til. 452. 

The mere recording of the instrument dose not of ite 
self make it a chotd upon title. Wickerson et #1, v. Loud @t al., 
115 Mass, 94, In ths last cited case the court said, "In order to 
induce a court of chencery to order *® writing to be cancelled or 
aurrendsred, as constituting a cloud upom title, it must at least 
bs an instrument which woon its fece is, or with the eid of ex- 
trinsic facts may be, some evidence of « right adweree to pleine 


tiff's," The inatrument, therefore, is not such an inetrument 68 
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conatitutes « cloud upon the title, ond the mere recording thereof 
doea not of itasif make it « clovd upon the title. The mere fact 
thet Ronberg thought the inetrument in question wse 5 cloud and 
refused to carry out æ contract of perched for that reason, does 
not make the contract a cloud and is wholly immaterial upon the 
question presented. The bill dose not present a cate for the inter- 
ference of « court of equity, for a court 11] not set in motion 
its povere and machinery to do @ ureleas thing, end will not set 
aeide sea &« clowd that which is not a cloud. 

The deoree Lis erronsoua «ni is revereed onc the cauae 
{eo remanded with directions to diemies the bili, 


REVERSED ANT REMANDED 
“ITH DIRECTIONS. 
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4135-17951 ⸗ 


MARY FLIZABETH MeCANN et al., 
ON Bpoenl of MARY SLIZAPRETH 
MCCANN, 







Apreliants 
va. 
COURT, COOK COUNTY. 


THE LADIES OF THE MACCAREZS OF 


) 
} APPYAL FROM CIRCUIT 
TRE FORLD, 


1821.A.319 


WR, PREEIDING JUPTICe FF. A. S¥ITH 
DELIVEFED TRE OPINION OF TEE COURT. 

The original b4111 of exceptions in this cevee vas 
filed in the Cirewit Court of Cook Courty on duly 5, 1912. On 
April 3, 1912, that court, on motion of the defendant, apreliee, 
signed snd filed an amended end suprlerental bill of exceptiona, 
and entered on order with appropriate findings thet it be filed 
Buns pro tunc sa 6f July 5, 1911. A transcript of the amended 
ani supplemental bill of exceptions esa filed by leave of court 
in thie cause in thia court 4pril 27, 1917. On June 17, 19135, & 
motion w2a made by appellants and taken bg the court to etrike 
the euorlenmental traneserint from the record. Upon due cone 

sideration of the evidence tsken and the findince of the court 
an the motion to amend and correct the bill of exceptions, the 
motion to atrike te denied. 

Thie setion wae broutht by the plaintif’s, appellants, 
as beneficiaries under a benefit certificate iseued by the Ladies 
of the Macoabeee of the Yorld, a Michigan eorporation, to one 
Delia ¥eCann, for the sum of £1,000. In the appliestion of Nella 
MeCann for menbership, meds September 8, 1902, ehe etated thet 
she wae born Msy 18, 1°83, and thet she was forty-nine years of 
age on her lest preceding birthday. 

The defense set up in theplesdings end on the trial 


wae thet Delia MeCann wae more then fifty yesra of age on her last 
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birthdsy orior to her joining the defendant order, that she wae 
born several yeare prior to May 1°, 1853; thet the defendant 
order was a Michigan corporation, and that the lewe of Michigan 
provided thet the corporstors of © fraternal benefit eociety 
shall file with the Commissioner of Insurance for the atate of 
Michigan a declaration contsining, awong other things, the name 
of the society, the piace of doing business, the limit sa@ to the 
age of applicants for beneficiary membership whiok shall not 
exceed fifty-five yesre; thet the defendant filed its erticiea 
of aasociation April 6, 1897, and afterwards arsnded the came 

on July17, 1901, and filed the amended articles January %, 1999, 
with the Commissioner of Insurance for the state of Michigan; 
ang that the amended articles of agacocistion, among other things, 
provided thet the objecte and purpeass of the corporation shall 
be to promote the beet interests and ceneral welfare of the order 
of Maceabees, * * * and to provide life benefita and disability 
benefits to those of eound bedily health between eighteen and 
fifty years of age. 

The defendant having plesded that the silleged con- 
tract of ineurance was ultra vires, filed, prior to the trial of the 
cause, 2 plea of tender, setting forth that by reeson of the said 
Delia MeCenn having bean more than fifty years of age when she 
became a member snd was, therefore, paet the age limit provided 
for in the organic lawa Sf the defendent order, the defendant was 
without power or lewftul authority to ieeue a life benefit certifi-~ 
cate or insurance contract to Delia WeCann, and the alleged con- 
tract of ineurance, uvon shich the plaintiffs seek to recover, "ae 
and is void and of no effect, The defeniant tendered with the 
plea the amount of $163.25, which wae the total amount received 
by the defendent as dues and assesements from Delia WoCann during 
her lifetime, ami also tendered the amount of $14 for coats ex- 
pended by the plaintiffe in the proceedinze up to the time when 


the dafendant brought the amount of tender into court. Toe this 
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plee of tender no replication or any other pleadinge whatever 
were filed by the plaintiffs, The plese of gensral iseue wae with- 
drawn by the defendant prior to the trial. 

The only issue of fact on the triel of the cause was 
whether Delia ¥VeCann, ot the time she made her application for 
membership in the defendant order, wae more or less than fifty 

yeare of ace. This wae the lesaue tendered by the pleadings and 
to which the evidence wae directed. Upon thie heevue the burden 
of proof “as upon the defendant. To sustain ite defense, the 
a@efenieant introduced depositions of sn older brother and an older 
ister of the deceased, » certificete ef baptiem of the deceased, 
and the census repord taken pursuant to the lawa of Great Britain 
and Ireland on March 30, 1851, ani cther proof tending to show 
thet Delia MoCann was baptized May 50, 1846, and that on March 
30, 1851, she was five years old. 

against the evidence ao introduced by defendant, the 
plaintiffs offered no proof except the statenent made by the dee 
eogeaed Delia MeCenn in her application, thet she wae born Vay 14, 
1853, if that can be coneidered proof in the case upon that 
queetion of fect, 

At the clowe of the evidence, the court, on motion, dé- 
yeoted a verdiot in favor of plaintiffa to the extent of the amount 
tendered by the defendant,- 163.35 and fl4 coete. 

It is contended on behelf of appeliantea that the 
question of age wae one of fact for the jury sani that the truth 
or falsity of the seevred's etatement «s to her sre and the ques- 
tion of the identity of the saseured with the pereon named in the 
record of baptiam, etc., was for the jury, and thst, therefore, 
the court erred in directing a verdict upon the proof contained 
in the record, 

There the evidence presente a controversy of fact on 
the material questions involved, appellant's contention is un- 


doubtedly sound, but in thie oee¢ the proof presented by appsiiece 
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on the questione of are and identity of the assured wae uncontra- 
dicted by sprellante, The mere statement in the application of 

the age of Delia NeCann ese not evidence of the fact stated. The 
application, the benefit certificate and the by-laws of the asso- 
Giation, eo far as legal, constituted the contract between Delia 
MeCenn and appellee. Covenant Mutwal Life Aegan, v. Kentner, 4368 
Ill. 431; Royal Arcanum v. Coverdale, @3 Ill. App. 375; A. 0. U. ¥. 
v. Jeese, 50 Ill. App. 101. By the terme of the certificate, the 
etatement of the deceased in her application that she wae born May 
18, 1853, was 2 strict warranty ae distingcuished from a mere rep-~ 
resentation. A substantial breach of thie warranty +iljl defeat 
the policy unlees the defense wag waived by the defendant, 

Our sxemination and study of the evidence in the case 
leads us to the conclusion that the evidence given at the trial, 
with all inferences that the jury could justifiably draw from it, 
wags 26 ineufficient to suppert a verdict for plaintiffs that the 
court *xa not bound to submit the caee to the jury. The evidence 
shove very cleagly that Mrs. MeCann was over fifty yeare of age 
when ehe made her application and waa admitted to the defendant 
order. The evidence shows, indeed, that she wae over fifty-five 
years of age, the limit fixed by the atatutes of Michigan. 

A contract of insurance by a society which is outeide 
of the object of ita creation as defined hy the lawea of ite ore 
ganization, and, therefore, beyond the powers conferred upon it by 
the setste, is wholly void and of no legal effect. Steele v. 
Fraternal Tribunes, 215 Til. 190, Yhen the contract is beyond 
the porer conferred upon it by existing lara, neither the cor- 
poration nor the other party to the contract ean, by acting upon 
it or by aesenting to it, be estopped to show thet it waa pro- 
hibited by those lisawea, Comverse v. Emerson & Company, 242 111, 
619. The defendant order was powerless to inevure ¥re, MeCann at 
her age at the time she presented her application, and the contract 


of insurance was, therefore, void ab initio. 
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There was no error in tha instruction of the court. 


The judgment is affirmed. 
AFFIRWED, 
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CHARLES FURRRBOETEF, 
Appellee, 
; APPEAL FROM SUPERIOR 
vs. \ 
P 
RITTENHOUSE & EMEREE 
AppelLlaxfit. 


COURT, COOK COUNTY. 


1821.4. 321 


WR. PRESIDING JUSTICE F. A. SMITE 
BELIVERED THE OPINION OF THE COURT. 


—J — — — 


The plaintiff below, appellee, recovered a judgment 
in the Superior Court of Cook County for damages resulting from 
an injury received by him Janvary 2, 1909, sgainat defendant, 
appellant. Appellee was driving a two-horee team exet on 
Augueta street in Chicago, ahout 400 feet weet of Elaton avenue. 

A horse orned by defendant, with e harneas upon him and « piece of 
@hain dragging behind him, ran into the team which ¢laintiff ras 
driving, and plaintiff was thrown off hie wagon and a wheel of the 
wagon ran over his leg, causing the injuries sued for, 

On the trial, plaintiff dismissed ae to the first, 
second and third counts of the original declisration, but after- 
wards the second count vas reinstated. - 

The second count everred that on January 2, 1908, the 
defendant conducted and oresrated a lumber ysrd on the east side 
of Eigton avenue near the intereeotion of Augusta street; that 
the yard was enclosed by a high board fence, to shich access was 

“mad by meane of a gatewsy equipped with 4 wooden gate, and that 

| the defendant was then possessed of end uaing « certsin hores in 
the yard, and it wae the duty of defendant to keap the horeé de- 
ecurely fastened or guarded so that the horse right not escape from 
the yard upon said streets; but that the defentant negligently 


permitted the gateway to remain open and unguarded, and thereby 
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‘the horse escaped from the control of the defendant, ran out of the 
yard, through the gateray, into the street, and into the team of 


horass which plaintiff waa driving, causing him to be thrown to 


———_— — 


the ground end injured. 


An additional count of the declaration, filed December 
15, 1910, avera thet the plaintiff, on Jenuary 2, 190°, was 
‘eanted in @ wagon atteched to a team of horses, and driving slong 
‘Auguste etreet, and a horse owned or in use by the defendant was 
unattended and runnirs away on anid etreet, and ran with creat 
force against the team driven by rlaintiff, causing the team to 
become frightened and unmanageable, and caveing the plaintiff te 
be thrown off the wagon upon the ground, which resulted in the 
injuries complained of. The general iasue and e special plea 
were filed to the original decisration and to the additional 
count. 

There ie aubstantilally no controversy in the evidence 
offered on ths trial, It shore thet the defendant wee engerved in 
the lumber business end hed @ yerd loested on the enet side of 
Eleton avenue, which runs nearly north end south, anc that Avguats 
street runs east and weet but does not extend east of Fleton avenue, 
The lumber yard of the defendant ie so situated that if Avguata 
street vere extended east of Flaton avenue, it vould run through 
the yard. Access to the lumber yard from Eleton avenue ie 
through @ gateway or driveray to a main thoroughfare which rune 
east through the lumber yard for about 409 fest. Immediately 
south of the lumber yard is & coal ysrd into which a switchtrack 
from the Northveetern Reilway runs, and extends north into the 
lumber yard of the defendant om the aast aide thereof. In the 
lumber yard there are passage-rxye designated by the witnesses 
as alleys, which run north end south, connected with the rain 
thoroughfare or driveway ,and along these slleys sre piles of 
lumber, 


On the day of the sccident in question, defendant's 
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employes were sngeg¢ed in piling limber in cr near alley No. 6, 
about thirty feet north of the east and west thoroughfare, The 
pile of lumber wae, at that time, shout twenty-five feet high. 
The mode of piling the lumber wee by placing # pulley on top of 
the pile of lumber, another pulley et the bottom of the pile, 
or about two feet from the fround, end « pair of tonge wae ate 
tached to s light chain and passed up from the tonre to the pul- 
ley on the top of the lumber pile and dorn ané around the puliey 
at the foot of the pile, and then ettached to the whiffle-tres 
to which the horee, which ran away, wes herneessed. The tonre 
would be attached to a piece of lumber by men upon the ground and 
the horses would pull the lumber to the top of the pile where 
there were tro men who took it off the tonrs. The horse would be 
backed up, the tongs vould descend to the ground, reedy to be ate 
tached to another piece of lumber. At the time of the accident, 
the horse in question was being led by Sebastian Smith by « 
strap about three feet long, attached to the bridle bit on the 
horec, At that time Seheotian Smith was a young men eighteen 
years old and reighed 135 pounde, The place where the lumber was 
being piled was close to the ewitch-track on which vers standing 
some cars, and while defendant's servante were thus engaged, a 
svitch-enzine backed some cara ints the yard or against the cars 
standing upon the track in the yard of defendant, end caured 4 
great noise, and at the care time the engine blew off steam, which 
frightened the horse and he commenced to run avay. Smith heid on 
to the horse as long a8 he could and wae thrown to the ground, the 
horse broke eway from hin and, breaking the chain to which he was 
attached, ran up the main thoroughfare and out throvgh the gate 
and acrose Eleton avenue and up Augusta atreet, and aga inat plain- 
tiff's team, 

The plaintiff waa the only witness in his own behalf, 
except a medical expert who testified in the case. The plaintiff 


teatified that on the date in question he waa driving a team of 
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horess attached to % waren on which was part of a load of aand, 

and was about to drive under the Northresatern railway tracks on 
Auguete etreet going east, ani while he waa driving on the south 
side, or right-hand side, of the etreet, he eae & runeaway hores 
coming toward him; that the horee ran into hie team whieh caused 
them to jump aside and the plaintiff was thrown off the wagon, and, 
after being drageed « distence, the team got away from him and hie 
leg wae crushed by the front wheel of the wagon; that the horse rae 
Unattended and running very fest, gaining more speed as he ran; 
that the horse had o harness on and was drargine a long chain. This 
ie the subatance of all the testimony on the queetion of Lisbility 
introduced by the plaintiff, Wo avidence whaterer was offered by 
the plaintiff of what occurred in the lumber yard when the horse 
became frightened and broke away from control. 

The teatimony on behalf of the defendant ehored the 
facta above stated as to the work beinre done by the horge and the 
manner in which the horse was ueed,and that he #ae in akaree of 
Sebaatian Smith sho wae leading him, and the menner in which the 
horag troke away. The testimony shoves that Smith tried to held 
the horee and clung to him and waa dragged by him eome distance, 
when Smith waa ——— the horee broke avay from him; that the 
horse hed been used ih the lumber yard for a number of yeare «nd 
wae &@ quiet gentie horee and hed never run avray before, The evi- 
dence of the defendant showvs that thers *«s¢ no negligence on khe 
part of cefendant's employes, «ni it is uncontradicted. Wo one 
employed by the defendant wae cerelese or negligent. There is 
no averment in the decleretion that the horee wae a run-away hore 
or ever manifasted any disposition to run away; noy is there any 
everment thet the defendant hed any knowledge that the horee would 
run awsy, The evidence on the part of the pleintiff diecloses no 
fect or circumatance which would put the defendant upon notice 


that the horse would become frightened and run away. Ye think 
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the defendant's evidence necatives beyond a1] question of fact any 
negligence in the manacement of the horse, and, teking the evidence 
altogether, ne ground of lisbility ie shown, Steudlie v. Rentchler, 
64 Ill. 161; Swafford v. Rosenbloom, 107 Ill, App. 578, Kemmond v. 
Xelton, 4% Ill. Ape. 186. 

The case presented by the evidence ia quite similar 
to that of Caspere v, Anglo-American Provision Co., 159 Ill. App. 
$73, 

The verdict of the jury wae not justified by the evi- 
dence. The plaintiff was not entitied to recover, and the court 
should have go instructed the jury. The judgment is reversed, 


REVERED. 
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JOBEPH STUCHBY, 
Appellee, 
APPEAL FROM SUPERIOR 


COURT, COOK COUNTY. 


1821.4. 337 


CHICAGO CITYFPAILYAY COMPANY, 


ApPelient. 


MR. PRESIDING JUSTICE F. A. SMITH 
PELIVERED THF OPINION OF TFE COUFT. 
On November 18, 1909, the defendant in this action, 

appellant, was opereting a double track etreet railway upon 
Aghiand avenus, a north and south public hi¢hway in the city of 
Chicago, Ashland avenue crosses « stream or branch of the Chicago 
river about four blocks south of Twenty-secend etreet. At this 
point there ie e bridge about the level of Ashland aveme, and 
defeniant's tracks were laid upon the bridge, which provided a 
wagon roadway upon each side of the tracke. When in a norms] condi-~ 
tion there was no elevation or obstruction between the tracks on 
the bridge, but for a fer days before amiat the time of the accident 
here involved, the west side of the bridge was out of use, and & 
fence or barrisr eae piaced along the bridge betwesn the street-car 
tracks. This barrier wee 3} to 4 feet high, and was from eight to 
ten inches from the side of a street-car aa it passed over the 

» Cast, or north-bound, track. Ae 2 result of thie condition of the 
bridge,defendanit's south-bound cars ran over to the east track on 2@ 
"“grase-hopper" ewiteh placed immediately north of the bridge. A 
similer awitch was placed at the south end of the Dridge to enable 
the south-bound cars to return to the weet track after croseing the 


bridge. 
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The plsintiff, appellee, in going home from hie work, 
boarded an Archer avenue cer, paid hie fare and received a transfer 
ticket entitling him to passage on the Arhland avenue jine. At 
the junction of the lines st Teenty-second street, plaintiff left 
the Archer avenue car and boarded ea south-bound Ashiand avenue car 
which was greatly crowded with paesencers. It was 2 closed car 
with a platform at each end, The east side of the platform was 
closed and paesengere were received and discharged from the west 
side, Plaintiff eucceeded in getting om the etep® of the front 
platform. There was another paesenger on the step at the time 
and several passengers were on the atep of the rear platform, Plaine 
tiff rode on the step with ons foot on the platform until the car 
reached the ewiteh at the bridge. While riding in thie position, 
the conductor accepted hie transfer. 

when the car reathed the switch, it wae found thet a 
one-horse express wagon wae stalled at the north end of the switch, 
the west wheels of the wagon having dropped off the track into a 
hole made by the removal of the pavement of the street. The car 
stood a short time, the motorman waiting to ese if the ar iver sould 
get the wagon clesr of the track, but aa he was apparently unable 
to do so, the motorman requested the passengers to cet off snd aa- 
sist in moving the wagon out of the way. In reaponse to the motor- 
man's invitation, several passengers, including the plaintiff, got 
off the front step and platform and went forward and lifted the 
wheele of ths wagon out of the hole, and the track was cleared. 

As soon se the wagon ves clear of the track the motor- 
man started the car forward. Bome of the passengers succeeded in 
getting on the car befors it atarted, but othere, including plain- 
tiff, dia not succeed in getting on until the car was in motion, 
Plaintiff was the leat one to get on the car and did not succeed 
until it wae within twenty or trenty-five feet of the bridge. There 
as — man then etanding at the south end of the step and 
pisintiff climbed on the step north of him and held on with both 


hande, his right hand grasping the handhold on the forward end of 
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ran — he 
the platform and hia left hend grasping the handheld on the body of *Bas 
It wae dark or nearly eo at the time, and plaintiff 


did not ees the fence or know of ite presence, so he teatified, 

and wae not warned by the motorman or by any one elee of ite 

presence. Plaintif? was atruck by the north end of the fence and 
thrown to the ground and injered. 

The declaration consisted of three oririnal counts smd 
an atditional court, The court instructed the jury that no recovery 
could be had under the first count, and the case waa submitted on the 
remaining cotints. The second original count cherged neglirence in 
failing to warn plaintiff of the presence of the fence, The third 
original count charged neglizence in permitting the car to he eo 
overcrowded that it was necessary for plaintif? to ride on the 
eter, and in consequence he vss etruck by the fence, The additional 
count charged nerligence in starting the car before plaintiff had 
time to board it and get into a safe cosition, and that in gones- 
quence he was standing on the step ani wae atruck by the fence. 

Ypon the queetion whether or not the verdict for the 
plaintiff ie justified by the evidence, *e are of the opinion, after 
&n examination of the evidence and a study of the argumente of 
counsel, that the conclusion of the jury on the questione of neglie 
gence of the dafendant and contributory negligence of the plaintiff 
ought not to te disturbed. The evidence tends to show that the de- 
fendant's duty, through ite servante in charge of the car to do all 
thet humen care, vigilance and foresight could reasonably do in view 
of the character and mode of conveysnce employed, and coneistently 
with the practical operttion of ite road to esfely carry the plaintiff 
aS & passenger, wae not done. The defendant wae neglicent in pere 
mitting the overcrowded condition of the car. Swraoska v. Chicago 
City Ry. Co., 150 Il]. App. 599, It accepted plaintiff as a pass- 
enger while he was on the step of the car, Thereby he was invited 
to ride in that place and there was an implied assurance that if 
wae a aafe and suitable place to occupy, and that he would be carried 


eufely, Rorer on Reilrogsds, (1884) pp. 110344; Clark v. F..A. RR. * 
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Co., 36 HN. Y. 135; Walter v. C. DP. A&M. R. Co., 3% Ia. 35. The 
evidence thet defedent geve no warning of the proximity of the fence 
to ite tracke is uncontroverted. That it did not place the fence 
there ie immaterial, for it had notice thet the fence *aa there. 
South Side £1. R. FR. Co. v, Meevig, 314 Il], 463. Under the evie 
dence defenient was negligent and lieble for a failure to warn 
plaintiff. 

It was a queation for the jury whether the plaintiff 
wae guilty of contributory negligence or not in riding upon the 
step; (Alton L. & T. Co. v. Oller, 217 111. 15), or in failing to 
discover the fence which struck him, Gfmaoeska v. C. C. Ry. Co., 
Supra; ¥. °C. St. Ry. Co. v. Marke, 187 Tl], 15; I. T. R. Co, v. 
Thompson, 210 id, 226, Upon the evidence shown in the record, e 
cannot find that the verdict was not warranted. 

The court admitted evidence tending to show that the 
oar wae crowded at the time it was stopped by the wagon at the 
switch. Under the charges of the declaration this evidence was 
materiel, The fect that the oar was crowded when atopped by the 
wagon tended to show ite condition at the time of the accicent. The 
evidence aleo had a bearing upon the question whether the motorman 
should not have anticipated reasonably that there were passengers 
riding on the satep of the car ag it appresched the fence who should 
be warned of the presence of the fence. Aprpellan} was not prejudiced 
by thie evidence, The erowded condition of the oar was an undis- 
puted fact in the case. Appellant iteelf offered evidence of ite 
crowded condition. 

Error is assigned upon the giving of the eighth in- 
etruction because it refers to “the negligence of the defendsnt, as 
charged in the deolsration," instead of embodying the facts consti- 
tuting auch negligence. 

It ig trve that the practice of this referring to the 
aecleration in inetructions hes been criticised ani disapproved, 


but the giving of such an instruction @oea not constitute reversible 
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error. Sub. F. R. Co. v. Balkwill, 195 111. 835; Krieger v. A. 
BEB, 4 0. R. RR. %., 242 16, 844-549, 

It ie urged that at the request of plaintiff the coust 
submitted instruction 11 erroneously because the only averments in 
the declerstion aa to plaintiff's injuriee and dearages are in the 
first count of the original dgoleretion which waa inetructed out 
of the case. The inetruction wag not erroneoue on that ground. 
Shaughnessy v. Holt, #36 112. 488; Con, ©. Co. v. Schneider, 163 
Tli. 393. 

The court did not err in modifying the twelfth in- 
struction, The court pave, at the request of appellant, at least 
eight other instructions on the question of contributory neglicence 
which fully covered every phase of that question in thia case. 

Appellant wae not harmed by the action of the court in 
striking out the word "ordinary" ind subatituting the word "*due*® in 
the sixteenth instruction submitted by apoellant. Pilsintif? did not 
cesses to be o passenger or loss his rights se 2 passenger by leaving 
the car 4b the motorman's request to help in removing the wagon 
ffom the tracks so that the car might proceed. St. Ry. Co. v. 
Bolton, 43 Ohio Stete, 224, 

We cannot esy that the award of £3,500 is so grossly 
excessive as to juetify this court in setting aside the verdict on 
the ground thet it was manifeatly the reeult of passion and pre- 
judice. 

Finding no reversible error in the reeord,the judgment 
is affirmed, 

AFFIRNED, 
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BENJAMIN SCHFARTZ, j 
Pisintiff in Errgr, 
— FRROR TO MUWICIPAL 


) 
J 
COURT OF CHICAGO. 
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a BREVING ASSOCIA}=} 
TION, 8 corporation, 
Defen 


1821.4. 338 


WR. PRESIPING JUSTICE F. A, SMITE 
PELIVFRED TPE OPINION OF TFF COURT. 

Plaintiff in error brought these actions ageinst de- 
fendant ia exror in the Municipal Court of Chicago for rent for 
three months, July, August and September, 1911, for premises at 
Indiana Harbor, state of Indiana, Theee actions were consolidated 
in the trial court by an order of court entered Recember 2°, 1911. 
The consolidated cause tos heard before the court without a jury. 

The court found the feaues sgainat the defendant in error and ene 
tered judgment on the finting for $10.85. The plaintiff below, 
Plaintiff in error here, seeka by thie writ ef error to reverse the 

judgment below, 

The actions were based upon ae lease which the plaintiff 
Claimed had been renewed after ite expiration. The lease provided 
for a renewal at the option of defendant in error and the claim for 
@ reneval under the option is based upon the giving of a chack by 
defendant in error for. the month of June, 1911, and retaining) pos- 

“ geeeion after the lease expired. As to the payment of the June rent, 
defendant in error shored that the check therefor was iesued and seat 
to the plaintiff in error by mistake; and, ee to the retaining pos- 
session, it showed that by arrangement with plaintiff in error's 

* agent certain saloon fixtures were left in the premiges temporarily. 

The court struck out the evidence offered to show that the drawing 


and mailing of the check for the June rent was due to o mistake. 
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The first ana second findings of fact requested by plaintiff in error 
were refueced by the court. The first finding held that defendant 

in error remained in possession of the premisea after the expira- 
tion of the lease, The evidence does not avetnin this findine, and 
the court did not err in refusing it. 

The wecond finding of fect held that the cheok received 
by plaintiff in error was a payment of the Jume, 1911, rent of the 
Premises, and tht the claim of dafendant in error that the cheek 
wae pent by mistake wae not “ell founded. The court upon the 
avidsnce did not err in refusing to hold the finding as tendered. 

In our opinion the court correctly refused to hold as 
& matter of law thet the facts proven in evidence conetituted a ree 
newal of the lease for one yeer after the expiration of the written 
lease. 

The fourth holding of law was refused that when a ienancy 
at will is created by the partiss, such tenancy can only be terminated 
by the tenant upon reasonable notice in writing of the tenant's 
election ao to do, ant that there was no notice given. This 
proposition of lave was not involved in the caee and the court properly 
refused to hold it, 

No grog errors are filed. The record contains no error 
of which plaintiff in error can complain. The judement is affatrmed, 
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FPROP TO MUNICIPAL 
COURT OF CHICAGO. 


Asintiff in Error, 1 8 2 toe, 3 39 


\ 
FOX RIVER DISTILL 
&@ corporation, 





MPR. PPRESIDING JUSTICE F, A. SMITH 
DELIVERED THE OPINION OF THE COURT. . 


a. 
By this writ of error it is sought to. reverse @ 


judgment for £517.85, recovered by defendant in error in ea fourth 


class case upon a promissory nots, dated October 10, 1910, made 
by plaintiff in error, paysbie to the erder of Harry P. Teufei, far 
#500, nine months after dete, with interest at aix per cent. per 
annum, and endorsed by Tevfel to defendant in error. 

The etutement of claim avers that defendant in error 


is the bona fide holder of the note, and deseribes it in hase vyerba 





with the excertion of « memorandum oppesring on the back thereof 
and below al] other endorsements as follore: °FW111 pay &e goon ae 
our claim of $717,153 in satisfactorily settled by Mr. Teufel. Fox 
River Distilling Company, Cherles Ledowsky, Pree't.*® 

Defendant in error rested hie case upon the receipt 
in evidence of the note, and no evidence whatever as offered by 
plaintiff in error in defense ts the action. Kotions for a directed 
Verdict sere thereupon made by both parties and the trial judge 
granted thet of the defendant in error. 

The argument of counsel] for plaintiff in error is 
predicated upon the assumption that the memorandum endorsed on the 
note wes made at the time the waker executed the note. Thie pre- 


sumption, *¢ think, is not to be indulged in, It may reasonably 


te inferred from the aprarent repugnancy of the memorandum ani its 
a" 
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location upon thdback of the instrument, below 211 other endoree- 
menta, that it wao written subsequently to the making of the note 
by the maker, and, indeed, subsequent to ite acquisition by Astry, 
defendant in error,and at a time when pleintiff in error may have 
had momentary seceas to the document — ita being presented for 
payment through the colleetion department of a bank. It ia true 
that there ie no evidences in the record ae to the time of the make 
ing of the notation in question. In the absence of euch evidsnos, 
the presumption is that the memorandum referred to wae not snioreed 
on the note at the tims the makeur executed the note. 

In Bay v. Shrader, 50 Viae, 3°86, « similar question 
Was presented, and it was held that im the absence of direct testi- 
mony worde written on the back of « note are no part of the body 
thereof prims facie, but are presumed to have been mede after the 
note "ag axecuted, and that the teet of the materiality of such 
memorandum or sndéreement on the back of an instrument is the time, 
intent and — of it. If made at the time of the execution of 3 
the inetrument, it way be part and parcel of it and may control the 
obiigation in some important partiouier, and Parsons on Billa and 
Notes, Vol. ¢, page 544, is cited as authority. *¥e think the pre- 
Sumption above stated muet be held to apply to the nete aved oan in 
thie case, and that in the aheence of any testimony upon the subject, 
the notation endorsed upon the back of the note ia not a part thereof, 
Assuming, hovever, for the sake of argument, that the aseumption of 
counsel for plaintiff in error may be indulged in, that the notation 
on the back of the note wae made at the time of the execution of the 
note, we sre of the opinion that it does not destroy ite negotiancility 
or throw upon the defendant in srror the burden of establishing conm- 
plisnce with what ia exid to be a condition precedent contained in 
the memorandum. Tha meaning ani effect of the document was 4& queé- 
tion of iaw for the consideration of the trial judge, ana he was 
eflled upen to follow the well-established rules in reference to 


eonetruction of written contracts. He warm bound to aecertain the 
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intention of the parties from 2 consideration of the whole in- 
strument, end if the note sontained ambiguous cords or vorde of 
doubtful meaning, he was bound to censtrue them most strongly 
against the maker of the note. If the plaintiff in error used, 
over ite omn signature, language of Gonbtful meaning, it cannot 
complain shen a conetruction is made favorable to the other party 
whe ig not presumed to have chosen the expression of doubtful 
meaning, The court wae bound to construe the instrument ac a 
whole and to give effect, if possible, to ail the words and language 
used, discarding none, eo thet if it could be prevented, no clause, 
sentence or word shovld be euperfluous, void or insignificant. 
McCarty v. Howell, 24 I11. 343. 

In the McCarty case a promilesory note was offered in 
evidence by the plaintiff, therein providing for payment “four months 
after date or as goon ag I ehall be sble to collect a certain note 
againet Abram Devise of Chicago," and the defenee wae made on the 
theory that the payment of the note was contingent upon the payment 
of the Davie note to the maker. The court, after diseuseing the 
rules applicable to the construction of contracts, held thst in order 
to give effect to the worda “four monthe after date,” if wae neces- 
gary to give to the note the following mesning: "Four womthe after 
date, I promise to pay, etc.,but if A. Navies of Chicago pays his 
note to me before that time, I villi pay it them, but #t 91] evente, 
I will pay it four months from ite date," The WoCarty case hae 
been referred to with approval by the Supreme Court in ister cas¢s, 
among them McClenethan v. Pavia, 243 111, #7. If, therefore, the 
aesumption contended for by plaintiff in error, that the notation 
endorsed on the note in question ia a part of the contract, the true 
construction thereof would be that nine monthe after date plaintiff 
in error promises to pay Kerry Teufel #500 and interest, but if 


pleintiff in error’s claim of $717.12 egainat Tevfel ie sstisfactori- 


ly settled by hiw before that time then it will psy the note then, 


but at all events, it #411 pay the note in nine months from date. 
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Any other construction would do violence to the absolute promies of 
Payment appearing on the face of the instrument and would be in dige 
regard of 211 weli-eetahblished rules of conetruction, 


The introduction of the note made « prima facte case 





for defendunt in error. The presumption of law obtains that the 
holder ecquired the note for a valuable considerstion before 
meturity and without notice. Ciene v. Chidester, 85 Ill. 523; 860. 
77, Chap. 96, Hurd'a R. S., page 1589, It ie no anewer to this 
po@ition to easy that the notation on the back of the note was a 
notice to Astry of an equity existing in fevor of plaintiff in error 
aa against Teufel, Such & notice tould be entirely immaterial with- 
out proof by the plaintiff in error of the claim slleged in the 
affidevit of isfenee to exiet ae against Teufel. Ae above etuted, 
no evidence «hatsoever proving or tending to prove any euch clsim, 
waa edduced, 

Gn the sbeence of any denial of the execution of the 
note or of the signature of the payee, the execution snd the as- 
signment vere sdmitted. Refendent in error was not required to 
prove the maker's or payee'e signatures in the absences ef 3 veri- 
fied pleading denying execution or ageignment, “alker v, Krebeum, 
87 T11. 258; Sec, 52 Chap. 110, Hurd'e R. &., 1908, page 1701. The 
trial court properly direoted a verdict for defendant in error, and 
the judgment is affirmed. 

AFFIRMED, 
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LOUI£ ROSENFELD, 
/ Defendant in Erfor, 
ERROR TO MUNICIPAL 


COURT OF CHICAGO. 


1821.A.341 


ve. 
NATHAN POWFRARTZ a 
POMERANTZ, 

Plaintiffe An Frror. 





MR. PRESIDING JUSTICE F. A. SMITH 
DELIVERED TPE OPINION OF THF COURT. 

Louie Rosenfeld, defendant in error, brought an action 
in the Municipal Court of Chicago against the plaintiffs in error 
to recover for wages sarned by defendent in error, hereinefter 
Called plaintiff, while in the employ of plaintiffs in error, here- 
inafter celled defendants, The warea consiat of *18 due for one 
week ending December 22, 1911, and the balsnce are for overtime 
between August 14, 1911, and the laet mentioned date, 

The ceuses was tried before the court without a jury. 
The court found the ieguee for the plaintiff and against the de- 
feniants, and seseesed the plaintiff's damages at the aum of #153, 
and judgment was entered upon the finding. 

a The record shows what ie called a "stetement of facte® 


Bigned by the trial judge. The certificate to the statement is 


"that the foregoing is s correct statement of the facts eppearing 
on the trial of the foreroing cause, and of 911 questione of law 
involved in said cause, ant the decision of the court upon said 
questions of law.” An exarination of the docurent showe that it 
is a statement of the evidence offered in the osse on direct and 
cross—exemination of the witnesses. It is, therefore, not such a 
statement of facts as is contemplated by the Municipal? Court Act. 
It is & statement of the evidence. The record ehows that no propo- 


sitione of law or findings of fact rere presented to the judge, be- 
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fore whom the cause wae tried, prior to the hearing of argumente upon 
the questions of fact, the findings of the court and the entry of 
judgment; but that after the entry of judement and after the writ 

of error had been eued out in this case, counsel for defendante 
submitted to the court certain propositions of lar to be held ae the 
law of the case and certain findinere of fect. These propositions of 
law and findings of feet the tris] court refuasd to allow to be filed 
for the reason that they were not submitted until after the judgment 
had been entered. In this the court did not err. The findinge of 
fact and propositions of law should have been submitted before the 
finding of the court was made, 

There are, therefore, no questions of lay preagnted in 
the record for review, The only question that may be said to be 
presented, if the so-called "statement of facts" is to be treated 
Sa a part of the record, is the question whether the finding of the 
court and judgement is againet the manifest weight of the evidence. 
Upon a review of the evidence and the arguments of counsel, we are 
of the Opinion that the judgment is aupported by the evidsnce, and 
that subatantial justice has been done. The judgment is affirmed. 

APFIRMED, 
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EUGENE BRENNER, 
Aprelle@, 


va. 


CITY OF CHICAGO, 


APPRAL PROM SUPTRIOR 
COURT, COOK COUNTY. 


1821.A.348 


WR, JUSTICE BARHES OFLIVERFED THE OPINION OF TRF COURT. 


Appellee, Brenner, while driving to collect receptacies 
for a brewing company, waa injured by falling from his wagon into 
a@ hole in the street pavement. He was driving eastward on the 
south street railway track intending to go down an alley to the rear 
of the saloon which wae on the southwest corner of said street 
and alley. As he turned out of the track to the eouth in front 
of the saloon, one of the wheels went into s hole just outside 
of the granite blocks lining the south rail. He fell from the 
wagon and was kicked by one of hia miles. The etreet between the 
tracks and the curb was paved with cedar blocks, except there was 
& line of granite blocke next to the car rail. 

There was considerable conflict in the evidence ae to 
the exact condition of the street, but the evidence tended very 
strongly to show that many of the cedar blocks were out, leaving 
several conspicuous holea in the paverent both in front of the 
anloon and between the alley and the street railway tracks; that 
they had been there for eeveral monthe, and that it wae difficult 
for one driving into the alley to avoid them, 

1. But because of appellee's knowledge of euch condi- 
tions it is urged thet he wae guilty of contributory negligence. 

He testified that he intended to drive into the alley, and said, 
"I looked and turned out and picked out the beet epoct, the safest 
spot, and at the sare time I heard the sound of e car bell behind 


me, eo I threw my head around and looked backwarde and noticed 
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that there was a car just pessed me. # * * Then I straightened up, 
turned sround again and pulled out of the track, my “gon went 

into ea hole and I fell right off." Several cases are cited to 
gupport the contention thet where a hole ig easily visible or one 
knows of it, it iv negligence for him to drive or walk into it. 

But it wae not negligence per se for sppelles to use the etreet 
because he hed notice of its defective condition, (City of Mattoon 
v. Faller, 217 Il]. #272; Wallace v. City of Farmington, 231 id. 
232). One witness familiar with the location testified that the 
holes could not be avoided except by driving on the track, They 
were in the way of appellee's destination, and juet «2 he wae sesk 
ing the "safeet spot’, ac he anid, his attention wae diverted by a 
car bell which he took for thet of a car approaching behind him 
and to which he would be bound to give the right of way. In order 
to look back, the construction of the wagon-hood required him to 
lean forward ani look along ite sides or atand up. There was some 
controversy ss to which he did, While an attempt waa mede to ine 
peach him end hie helper on the matter, both teetified that he kept 
hie seat and leaned forward. 

While after examining the entire evidence, we recognize 
that it presents a close question ef fact ae to appellee's exercise 
of due care for his own eafety, ve think thet where, as in this 
case, the evidence tende to show thet the atreet wae full of holes 
at a point where a party had oocaeion and lawful right to use it, 
end that he drove into one of them «hile looking for the enfest 
place and at the same time exercising care to avoid another trouble 
incident to treet travel, it prevents s pure question of fact upon 
which the finding of the jury should not be disturbed. The nege 
ligence of the city wee apparent, but we cannot eay that as to 
appellee's exercise of ordinary care the verdict waa manifestly 
against the weight of the evidence. 


2, The notice given by appellee to the city under 
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the statuts etatee that the accident occurred "on or about the 

Sra day of December, 1908," It is contended that the use of the 
words "on or about " does not meet the mandatory requirement of the 
atatute to give the exact date. While, in view of the statutory 
requirement, the words "or about" have no efficacy, their use did 
not change the fact that the notice specified that the accident 
ecourred on the correct date. In thet reepect it met the purpose 
of the stetute, especially in the absence of any showing that the 
gity was misled thereby. Moticees with the same phraseology, given 
under similar statutes, have been held a sufficient compliance with 
them. (Comstock v. Village of Sehuylerville, 139 N. Y. App. Div. 
378; Stedman v. city of Rome, 95 N. Y. Sup. Ct. (88 Fun) 279; @on- 
nor v, Salt Leke City, 2 Utah, 24°.) 

3, It is algo urged that the notice ie indefinite aa 
to place. It designates the street on which end the two neareat 
intersecting streets between which the accident occurred, and de- 
soribes the nature of the defect ceusing it. There would be no 
aifficulty in finding therefrom atch a condition aa is described 
if exiating, end again it meeta the purpose of the etatute which 
ie not designed to embarrass the olsintiff in eseerting hia rights, 
but to enable the city to locate the alleged point of danger and 
make timely investigation of the fects, Verioue decisions in 
other jurisdictions to the same effect other than some above cited, 
construing like notices under saimiler etatutes, might be referred 
to, but *e think it unnecessary, 

4. Complaint ie aleo made that an inetruotion which 
properly etates what would constitute constructive notice of an 
uneafs condition aesumes controverted facte of the cuse to be 
proven. The same objection to the same Porm of inetruction wae 
held untenable in Graham v. City of Rockford, 238 Til. 214; 

5, The amount of the verdict wae #10,000, It is 


urged that 1t wae exceesivs. The injuriee were permanent and 
severe, attended by pains and slwaye will be. There wae a Come 
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pound conninuted fracture of the tibia of the left leg, leaving a 
roughened condition caueed by spiculee sticking cut from the 
fracture, the ankle was ankylowed;, the foot was edematous, into 
which the blood settled at times; the muscular tissue of the 

back of the ieg had esloughed off and the scar tissue had so con- 
tracted it that it was impossible to get the heel to the floor; 
the scar on the heel extended up the leg about four inches and in- 
volved all the tissues in that part so that they were immovable; 
the leg was two inches shorter than the other and two inches 
emaller around the calf; appellee was laid up about eight months, 
at first using crutches, and stili weing a cane to set about. 

Ee waa also hurt in the groin, probably by 2 kick of one of his 
mules, and had a perforation through the leg which neceseitated 
long treatment, and gangrene was develored. hile the verdict 
Was large, it ie diffieult to esy that under such circumstances 

4% was excessive, Welither lew nor precedent has fixed any 
a@tancard for such matters other than what may be deemed reason- 
able compensation . Ae vgadid in Village of Yilmette v. Brachie, 
110 Ill. App. 356, - court of review seldom sete aside the finding 
of a jury on the sole ground that it is excessive unlesa the amount 
is eo great ae to shock ite sense of right. Y%e cannot say thet it 
does in this caas, 

%. Objections were made to certain hypothetical ques- 
tions put to medical experts, and error is assigned to the over~ 
ruling of such objections. They assumed several facte with refer- 
ence to the injuriea snd health of appellee and concluded with 
the question whether the vitnees had an opinion ae to whether the 
physical conditions described sere caused by the accident, for ine 
stance, gangrene, the sloughing of the tisaves, the stiffening of 
the ankis, the shortening of the leg, all matters of expert know- 
ledge. The answer was in the affirmative and that they were dus 
to the accident. 


The mann«r of the accident wes not questioned, The de- 
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fense was directed mainly to the condition of the street and the 
Claim of contributory negligence. On cross-examination of ap- 
pellee's experts, unsvecessful effort was made to show that some 
of the conditions referred to in the questions might heve 
resulted from a previous attack of eciatica and othere from drink- 
ing habits. But there was no claim by appellee that such aa might 
have some relation to the latter were other than transient, or 
proof by appellant that the conditions inquired of hed relation to 
any other cause than the undisputed accident. In view of these 
facts the case seems to be one within the class recognized by the 
Supreme Court where @ question in that form may be properly answered 
by an expert. (City of Chicaro v. Didier, 227 111. 571; Chicago 
Traction Co. v. Roberts, 229 id. 491, People v. Hagenow, 256 id. 
514; Fuhry e. Chicago City Ry. Co., 239 id. 548.9 

7, The further contention that there wae no proof 
that the street in question waa a public thoroughfare need not be 
considered at length. There wae no formal proof of the fact, But 
it plainly appeared from all the evitence that it was a city street 
and muet have been accepted ss such, It wes paved and used by 
pedestriange and for traffic and etreet care, and wags patrolled by 
city officers. Its existence se a etreet was not questioned at the 
trial, ahe entire defenee procesding upon the theory that it wee 
such, and it was ao referred to. If it was not inferentialiy ad- 


mitted to be such, the proof was prims fscie sufficient to show it. 





We find no reversible error and the judgment will be 
affirmed. 
AFFIRMED. 
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WARY Sass, — 
Pisintiff im Errer, 


ERROR TO CIRCUIT 
COURT, COOK COUNTY. 


ve. 


CHICAGO CITY RAILFA Ley, 
gnt in Error. 


: V/ 1821.A. 364 


WR. JUSTICE BARNES PELIVERED TEE OPINION OF TEE COURT. 


Piaintiff in error, Mary 8aes, brought euit againet 
defendant in error to recover damages for a pereonal injury 21- 
leged to have been received while she was boarding one of de- 
fendant'e care. It was charged that there wae negligence in 
causing the car to be suddenly started or violently jerked with- 
out warning to her while she was on ite platform and about to 
enter it. The verdict wae for defendant. 
Compisint is made of the instructions, Number 
twenty-two, given at defendant's request, included the following: 
"The lay recognizes that a street car, euch as is in- 
volved in this case, cannot in ite very nature, be started 
without causing some sudden motion and jerking thereof, 
Such motion or jerking which is practice lly ineeperabie 
and. reasonably to be expected from thie mode of travei, are 
sesumed by @ passenger st his or her own risk ea a part of 
hia or her contrast of carriage," 
The motorman, teetifying in behalf of defendant, seid, 
"If you start a car elow, it never jerks." Yet the instruction 
. ‘Xmproperly told the jury that the fact was otherwise, They had 
the right to consider such evidence in determining whether or not 
there wae any negligence in opusing the car to be jerked, if they 
believed it was. But the inetruction practically told them to 
disregard auch evidence ae not true. 
But whatever may have been the fact, ve cannot concur 


in the spplication of the doctrine of sesumed riek to the relation- 


ship of carrier and paesenger. The questions for the jury were 
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whether defendant waa negligent as slleged, and whether plaintiff 
exercised ordinary care to avoid injury. “hether defendant was 
negligent wse to be determined by application of the familier ruie 
of care due from & common carrier to a paesencer. The defendant 
Could not be relieved from failure to exercise such oxre on the 
theory of neonuption of riek by plaintiff. 8o far ae plaintiff 
wae concerned, it wae merely a question whether ehe exercised 
ordinary care for her own safety. If the jury believed that 
plaintiff was injured from starting or moving the car With 2 sud- 
den jerk, then, in view of the motorman's testimony, they should 
have been left free to determine from ali the evidence whether it 
Was a negligent act. The inatruction ant only encroached upon 
the province of the jury in finding an important fact, tut minimized 
itseffeot by telling the jury that the passenger assumed the risk 
of it. It had a tendency to divert the minds of the jury from 
consideration of the questions of negligence and due care by in- 
properly dirscting coneideration of whether the jerk waa of euch 
& character that the passenger assumed the risk of it. 

Complaint ie aleo made of inatructions relating to 
contributory negligence, There wae no evidence of anything 
pleintiff did or neglected to do that tended to show eoatrivetory 
negligence, Yet several inetructiona carried a etrong intimation 
to the jury that it was one of the controverted facta of the case. 
They were properly told by number thirteen that the burden of 
proof rested upon the plaintiff to show, ae alleged in her deciara- 
tion, that at the time of and before the happening of the accident 
she was exercising ordinary care for her own safety. From her 
circumstantial account of the accident, due care on her part could 
be inferred without express proof thereof, There wae no evidence 
that she did not exercise ordinary cars. It was wholly unnescesasapgy 
therefore to repeat the some doctrine in another form in instruction 


fifteen, by telling the jury that if plaintiff did not prove the 
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&@llegation by a preponderance of evidence, they muet find the de- 
fendant net guilty. We might not refer to the emphasie thus 

given to the negative of an uncontroverted fact if other instructions, 
repeating the principle end laying increased emphesie on the sub- 
ject, had not been given, 

Number eixteen ogain told the jury what osre and prue 
denoe one must exercises for hia own safety and that it must be pro» 
portionate to the danger if any surrounding the pergon at the time, 
ete., and added that if the jury find that "the plaintiff’, by the 
exercise of such degree of care on her part at the time in question, 
would have avoided or escaped the injury and that ehe failed to 
exercises such care as thue defined, then she cannot recover," and 
they should find the defendent not guilty. 

By instruction nurber seventeen, the attention of the 
jury wae again invited to the aubject of contributory neslicence 
@nd they wsre told that they could not compares the nesligence of the 
Plaintiff with thatof defendant, for if neslicent she could not re- 
cover and the defendant should be found not guilty. 

The numerous instructions on this subject must have led 
the jury to infer end believe that the court thought that contribu- 
tory negligence was « serious queation in the case, and, being told 
by the court that s car could not be etarted rithout causing some 
eudden motion or jerking and that a psesencer aseumed that risk, 
the jury was likely to loek beyond the evidence for some particuiar 
thing plaintiff neglected to do to protect herself from injury. 

In the absence of any circumetances or proof from which contributory 
negligence could be properly inferred, the repeated intimation of 
its importance wae unrerranted and prejudicial, 

Just complaint is alao made of numerous instructions 
given at the inetance of defendant, each of which, after stating 
that upon certain bypotheses plaintiff could not recover, unnec- 


@searily added the inevitable conclusion that the jury "ehould 
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find the defendant, Chicago City Railway Compseny, not guilty.” 
Twelve of the trenty-five instructions given at defendant's re- 
quest, ten of them with ons exception being the leet read, con- 
Cluded with this etereotyped expression, and vere apparently 
presented with studied effect of auch reiteration, In Nelson v. 
Chicago City Reilway Go,, 163 Ill, App. 98, we said of eimilar 
inetructions that "they were well calculated to impresa the jury 
with the thought that ths court wae against the plaintiff on the 
question of fact, and that they might readily be misled to believe 
that in the opinion of the court they should find for the defendant," 

The misleading and prejedieial character of the ine 
structions referred to require reversal of the judgment and re- 
manding of the cause for « new trial, 

REVERSED ANT REVANDED. 
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365 « 17902 
PETER J. KARE, ) 
gllee, 
APPFAL PROY SUPFRIOR 
ve. 
COURT, COOK COUNTY. 
V. MW. HOYT CONPANYZa corp., 
Appellant. 
| — 1364371 
y UR, JUSTICE PARNSS OELIVERED THE OPINION OF TET COURT. 


Apeellee recovered a judgment for #2850 for personal 
injuries sustained while in the employ of appellant, caused by 
the fall of « freight elevator which he was orerating. 

The declaration charged thet ap eliant furnished 
appeliee aidefective elevator to operate; that the pinion, a 
small cogwheel tranemitting the power to the drum, wae cracked 
and broke, and that a bar, part of the asfety device, waa bent 
and prevented the doge from working and etopping the car in its 


descent, 


It ia urged by appellant that the cefect in the pinion, 


if any, was latent, not discoverable by the ueval methods of in- 
epection, and that there was ineufficient proof that the bar was 
bent prior to the accident, 

The direct cause of the accident was more or less 4@ 
matter of speculation, but apparently wae the breaking of the 
pinion, The principal evidence upon which the charge of negii- 
gence reate ie the fact that the bar wae bent xe aforesaid, and 


“ the testimony of one witness that the pinion bore indication of 

an ola break or orack st the point of breakage. The elevator and 
ite varioue parte had frequently undergone the usuel tests of ine 
apection, periodically by city inepectore and daily by eppellant's 
engineer. The tests employed were those uausl and customary, Vity 


Wisusl and by striking the pinion with a hammer, called the "ham 
mer test » he fact thet the pinion worked in grease rendered 
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neither entirely eatisfactory. There wae testimony, hovrever, 
that the parte were wiped for vieual inspection and that no other 
method than euch teats could * employed except by taking the. 
machinery apart. The elevator had been in service for about 


fifteen years. There was testimony that a crack or break might 
occur after several years from crystallization, but sleo that 


@® pinion might be expected to render eervice for even thirty or 
forty years. No defects had been discovered from the inepection, 
and not until a fer minutes before the accident, when appellant's 


engineer examined the elevator for the purpose of ascertaining the 
cause of ita jerking, did appellant have notice of anything de- 


fective about it. The engineer then inapeeted it, tightened some 
bolte and thought it wae all right, A trial wee made,and the 
next time it deacended it feli. Not until efter the aecident 
were the defects referred to found. Theat the bar wae bent prior 
to the accident wae not proven and the inference that it was bent 
by the accident is as reasonable ae that it was bent before. Nor 
in our opinion wae there a preponderance of evidence that the 
pinions bore traces of an old ersack or break, or, if ao, that it 
would have been detected by the ususl method of inspection; nor 
that the appellant was so negligent in ite inepectione that it 
became chargeable with notice of an 014 break, if it existed. 
While we are unable to say, 6 @ matter of lav, that appellant was 
not negligent, we are df the opinion thet the verdict vas ageinet 
the manifest weight of the evidence, 

But ee think there wae reversible error in the pro- 
ceedings. There wae much conflict in the evidence ae to the 
extent of the injury. Appellee euffered from a comminuted fracture 
of the knee-cap. One of his medical experts teatified that the 
result of the operation was a fibrous end net a bony union, A 
medical expert for appellant testified that in his judgment it was 
& bony union, but that it could not be determined positively. The 


opinion of each was based on physical examination, Three of the 
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jurors, at the request of sppellee's counsel and againet appeliant's 
objection, “ere permitted to make euch an examination. They felt 
of and manipulated the knee-cap, manifestly to enable them to form 
an opinion for themselves and the other jurors. The evidence 
tended to show that the result of a fibrous union was more serious 
than that of a bony union, and that even an expert cannot tell whethe 
er it is one or the other. In view of such evidence, the conflict 
of the testimony as to the extent of the injury, end the uncer- 
tainty of the effect of permitting such examination by the jurors, 
we think it was reversible error to permit them to make auch ax- 
aminstion, It wes a subject for expert testimony and about which 
thoee called ee experte differed. Presumably the threes jurors 
were not experts in such matters, and whatever opinion they may 
have reached from their examination, whether improperly imparted te 
the others or not wae tantemount to admitting not only incompetent 
evidence, but teetimony without the privilege of croes-examination. 
The judgment met be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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! THE EMPLOYERS! LIAPILIPY AS- 
SURANCE CORPORATION, LEITFD, 
of Lendon, England, 








Appelies, 
APPFATL FROM MINICOPAL 
ve. 


\ KELLY<aTKINSON coysTRUCTION 
COMPANY, a \corpgration, 


y Appellant. 1 8 2 i oie 3 — 


COURT OF CHICAGO, 


MR, JUSTICE BARNEE DELIVERED THE OPINION OF TRE COURT, 


Thie is an appeel from e judgement for $38,365.56 for 
premiums and intereet thereon, cleimed by appellee under certain 
pelicies for casualty insurance, indemnifying appellent ezainst 
loss from certain liability to ite employes or the public. 

/ Appellant urgee (1) that the policies are chenper tous 
/ and void; (2) that all except two of them are ambiguous and without 
consideration se to premiuma not paid; (3) that ae to most of the 
| policies, appellee, by failure to object to pay-rolle furnished by 
| appellant in order to fix the premiums, ig by ite lack of diligence 
now estopped from objecting thereto; (4) that the statute of limi- 
\ tatione had run; and (5) that the court erred in taking the case 
N from the jury and directing a verdict for plaintif?. | te ghali 
briefiy consider the pointe in the order named. 
ae The olauses in 211 the policies, except two, 
y relied upon as illegal are as follows: 


q "If thereafter any suit is brought against the eesured 
—8 to enforce o claim for damages * * * the dorporaton will at 
its own cost defend against such proceeding in the name and on 
behalf of the assured, or settle the sare, udleas it ehall 
* ¢lect to pay to the aseured the indemnity,” etc. 
"The assured shall not ssttle any claim except at 
hia own cost; nor incur any expense, nor interfere in any 
negotiations for settlewent or in any legsl proceeding, without 
the consent of the corporation previously given in writing." 


4 Similsr clsuees in the other two policies vary elight- 
ly from such phraseology, but not materially es to the question 


involved. 
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The epecifie contention is that these clauses take 
from the aesured control of ite own litigetion and the right to 


comprominaes or settle the some axcept at ita own ccet, which bringe 
the penalty of losing the benefite of ite contract end, therefore, 


are against public policy. 
Whether or not the opinion in Presden v. Prankfort 


Merine accident & Plate Gleesa Insurance Co., 119 8. *. Rep. 576, 
(Supreme Court of Missouri, 1909), in which thie question ie fully 
and ably discussed, be obiter dictum, a9 contended by appellant, 


th 
we think ite reasoning aound end hold thatainourer's liebliity 
under the policies gives an interest in the litigetion affecting 


it, which removas the provisions complained of from the epplication 
of the doctrine of champerty and maintenance, 
But it is urged that the interest ia acquired through 


the policy itself. Nevertheless, the priwary purpose of the 
policy is not litigation or an interest therein, but indemnity, 


which the law authorizes it to provide, The legality of casualty 
ineurance is not questioned, and a clause for the right of the 


inevrer to defend at its own cost againet « claim, for which other- 
Wise it might unjustly bs beld liable, is, “e# think, @ proper in» 
Cident thereto, We think thie view ia in hermony with the prevalie 
ing opinion on thia subject, which dieoloses a relaxsetion of the 
rigor of the common lay in the application of the doctrine to the 
developed forms of modern business of which casualty indemnity has 
so generally become a feature, 

2. The premium paid on issuance of the policies was 
based upon the ancunt of the pay-roll as estimated at the time of 
the application for inewrance, but the policies provided that if 
the pay-roll, during the period of insurence, should exceed or be 
isse than thet amount, » proportionate sum was to be paid by the 
aseured as additional premium or refunded to it, aa the case might 
be, except that a minimum premium was provided for. In accordance 
with their provisions, when adjustments were made a statement of 


what purported to be the totel wagea was submitted by the aseured 
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and it sither paid the additional premiums or reesived the ree 
bates they called for. The construction of the policies, ine 
sisted upon by erpellee, wae thus adopted by the assured, and it 
cannot now be heard to urge oe against ite own conduct, by which it 
recognized its obligation to pay additional premiums and accepted 
benefite in the form of rebates, the contention that the provisione 
of ths policies, upon which such couree of desling wae beeed, vere 
uncertain and ambiguous. The court will abide by the construction 
placed upon the contreot by the partiee. (Mueller v. Northwestern 
University, 195 111. 236; People v. Murphy, 119 id. 159; Burgess 
v. Badger, 124 id, 288.) 

4s to the guestion of consideration an? aileged am 
biguity sa to lisbility, when the pey-roll exceeded tre estimate, 
it 1@ enough to eay, that for the conelderation named in the poli- 
Ciesa the obligation to indemnify wanifeatly continued during the 
time the policies were in foree, and thet the estimated pay-roll 
Was not regarded as limiting it. 

3. Te find nothing inthe case that suppertes the 
doetrine of gutoppel. The pay-rolle submitted by the assured to 
appellee for the purpose of secertsining whether on additional 
premium should be paid or rebate made, purported to be correct and 
were accepted «8 such. The evidence disciceesa nothing until just 
before suit thet led eppelles to cuestion their accuracy or put it 
on inquiry. To be sure,it had the right, under the policies, to ex~ 
amine appellant's booke. It alao had the right to believe the as- 
aured was acting in good faith and to rely on whet purported to be 
truthful statements until it was put upon notice to the contrary. 
It would be 2 etrange dosctrins to hold « party guilty of lsaek of 
Giligence who does not aasume or suapect fraud where the nature 
of the bueinese reletion invites the confidence given, Appellee was 
not obligated to verify aprellant's reporta, which it contracted to 
furnish, merely because the policies gave the forwer the right to 


examine the latter's books, Not until a party is put upon notice 
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and inquiry doea the aueution iadk of Giligence srise. Ye do not 
find thet appellee had any ocoweion to queetion the integrity of 
the atatements submitted by appellant until shortly before the 
suit was begun, 
4, It ia cluiwed thet as to the assured the cone 
tracts were not in writing and that therefore the atatute of iimi- 
tations pleaded appliee, The suit wae bréught within ten but not 
| within five years. The policies plainly indicate the parties there= 
to and their mutual chligationa, the terme and conditions thereof 
are plain, unequivocal end spparentiy fair, and the contract is 
complete in svery respect without the necessity of resorting to 
parol testimony. Although not signed by appeliant, it accepted the 
contract, assented to and aoted upon ita terme and conditions, and, 
therefors, is bound by it. Such & contract is deemed a written one 
within the meaning of the statute. (Amee ¥. Moir, 130 I11. 582; 
Pluab v. Campbell, 129 id, 101; Memory v. Niepert, Jol id. 625; 
Forthman v. Deters, 208 id. 159; Ullaperger v. Meyer, 217 id. 262.) 
5. For none of the crounide thue conazidered can the 
case be reveresed. But it ie plain that the court erred in direct- 
ing « verdict for plaintiff. Rezerdless of any motive that may 
have existed for the deatruction of most of appgliant's booka and 
papers pertaining to the matter, ami whether or not its officers 
made miareprasentationa with respeot thereto, the evidence ypon 
which appellee relied to determing the tetal amount of wares, where 
it was unable to produce better evidence thereof, consiated of 
teatimony of the witness Sierts, sopeliant's former bookkeeper, 28 
to his alleged recollectione as refreehed from private memoranda 
of the pay-rolls, purported to have beon made and kept by him, 
for his own information and convenience. Recardlees of whether or 
not he wss properly permitted to state his recollections by reading 
therefrom as he apparently did in wany instances, the queation at 
iseve was whether or not the total wages ae testified to by him 


were correct. Appellent's secretary, Wr. Fife, who submitted 
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atatemente of the amounts of the pay-rollea to appellee by which 
the premiums were adjusted, testified that he made them out core 
rectly and that they were all reported to apoellee, The original 
documents as to many of them vers missing, benee the resort to 
secondary evidence. The ultimate facta for decision, therefore, 
on the evidence produced were whether the total wares called for 
by each policy were correctly reported, and what were their agrre- 
gate amounts. The resord oresents a conflict on thease matters,- 
the teetimony of Sierts tendine to show the exietence and amounts 
of pay-rolis never reported, and that of Fife, who made all pay-rollg 
to the effect that all were reported and correctiy. 

While it is true that Sierts' recolleations or memo- 
randa, ae the osse may be, conformed to such original pay-rolile and 
timebooks as vere produced by apreliee throuch a writ cf replevin 
and tended to gatablish the existence and correctness of pay-rclls 
that had not been regorted, yet as to whether there were any pay- 
rolle than those reported neither hie credibility nor that of Fife, 
nor the weight of their evidence vere queatione for the court on 
consideration of the motion to direct a verdict. The *¢ight and 
credibility of Sierts' testimony, after a crose-exanmination, tend- 
ing to disclose bias, interest end possibly ulterior motivee for 
keeping such memorands, hia ability to remember a lone array of 
figures inderendently thereof ae claimed by him on direct *xamina- 
tion, but which without consulting the memoranda he could not 
remember on cross-examination, and the credibility of Fife's tes- 
timony, which however open to sttack could hardly be eaid to cone 
tain inherent improbabilities, cresented yuestions for the jury 
to decide and not the sourt. 

It je not necesaary, et this late date, to cite deci- 
sions in support of thia conclusion, Put on the question alone 
ae to Siertat testimony bsweed upon hin memoranda reference may 
pertinently be made to the sbhle discussion of thie class of 


testimony in Diamond Glue Co. v. Sietzychowski, 237 112. 358, on 
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page 347, The court there statez that a witness would be per- 
mitted? to make use of 4 memorandum made under certain circum 
stances "“previded the writing ie produced with an opportunity 
for croea-examination as to it so that the jury msy also draw 


their conclusion sae to the fact.” 





The judgment will be reversed and the causes remanded 


for a new trial. 
REVERSED AND REMANDED, 
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JENNIE FE, SMEETH, 
Appeliee, 


APPFAL FROW CIRCUIT 
ve. 


MICHAEL ZIMMER, Shgriff of 


Cook papal Appellant. | 1 8 2 — J = 7 4 


COURT, COOK COUNTY. 


KR, JUSTICE BARRES DELIVERED THE OPINION OF TEP COURT. 


Thig is an appeal from ® judgment in replevin. At 


plaintiff as to part of the property replevined ani for defendant 


i Pisintiff's request, the court instructed the jury to find for 
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“as to the remainder, and to as@esa plaintiff's damages at ons \ 
ina Leet r 


~ Sent, but the judgment aa entered failed to provide for the re- 
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turn of property to defendant in accordance with the verdict. 
The property hed been levied on by defendant, 2s sheriff, under 
@n execution on a judgment againet plaintiff'a huebend, and the 
tain question on this avpeal is whether or not the property eo 
directed to be returned to plaintiff belonged to her or her hus- 
band. 

The evidence showed that part of it wae her property 
before marriage and part ef it wae acquired by her efter marriace 
with money that had been given to her by her husband before rendi- 

tion of the judgment under which the levy was made, and there were 
no ciroumetances tending to show any fraud or bring in question 
their good faith inthametranecetionsa,or proof that he wae ineolvent 
at the time thereof, On the contrary the evidence showed that 
the monsy was given to her when her hueband's income wae large, 


before he became involved, and under circumstances which mede her 
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title clear to the money and goode purchased with it. 

%e do not think the clerk'a misprision in his failure 
to writs up the judgment to ocnform to the verdict as to the 
property awarded to defendant should Gall for raverenl of the judg- 
ment»,for in that reepect it dsea not involve property here in con- 
troverey, 2nd may at any time be amended from the face of the 
| Fecora. 

It ie urged that the auit should have been dismissed 
because the replevin bond ran to the sheriff inetead of the coroner 
who served the writ, The giving of the bond wae not 6 condition 
precedent to the commencement of the suit, Its purpose vas to 
protact the officer aerving the vrit. Fe might have required 
& different bond, but the fact that he did not furnishes no ground 
for dismisasel of the suit. 

It 46 urged too that no dewand waa made for the return 
of the property before bringing the euit, Defendent wae edvised, 
voth by pleintiff and her huebend, at the time the levy wae mde 
that the property belonged to her and not to the execution debtor. 
It wae in her posession and her house, Defendant took possession 
of it with full notice of plaintiff's title, and no demand under 
such circumatances was necesesry, (Greenberg v, Atevene, 1° 114. 
608.) 

It is contended that it wae error to give a peremptory 
inetruction for the plaintiff because the question of eredibility 
of witnesees in the asas waa one sxolusively within the province 
of the jury, and that the court hed no right to take thet question 
from them, Thie is unquestionably true when it comes to directing 
er charging the jury thereon in 4» case requiring eubmission to the, 
ae held in Chicage Union Traction Co. v. O'Brien, 219 Il), 395, 
eited by apyeliant on thie proposition; but when the frots are 
uncontroverted snd there iso nothing in the evidence tending to 


impeach or contradict the testimony of witnesses in respect thereof 
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no question of credibility arises, The question of fact here was, 
had plaintiff a valid title to ths property taken from her posses- 
gion under the writ cf execution, Thers was no competent evidence 
tending to establish the negative. The testimony supporting her 
titliw was positive and unqualified with no fact or circumstance 
tending to impeach it, and hence there wee nothing with reapect 
thereto for eubmiesion to the jury. 

The judgment will be affirmed without prejudice to the 
right of defendant to move for an amendment thereof so far as 
the record shows from the verdict thet it should have inclucec the 
return of certain property to him, 


AFFIRMED. 
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THOMAS PEDROF?, 
Defendant in frr 
ERROR TO MUNICIPAL 


( VS. 
COURT OF CHICAGO. 
TONY VASIL, STEVE fERRING 


and GEORGE NICKOLA, . 
in Frror. I8Z2LA. 37s 


Plaintiffs 
\ 


Lo 


MR. JUSTICNT BARNES NELIVEREN THE OPINION OF THE COURT. 


Suit in the court below was brought to recover "ages. 
In their affidavit of merits defendants claimed that piaintiff vse 
their partner by virtue of « contract, the subatence of which pur- 
ported to be seat forth therein, The principal error esesigned 
is that contrary to the law and evidence the court found the 
Plaintiff wae not & partner under said contract. The #e0-oal led 
statement of facts, which ia certified to as such snd likewiee 
@é@ containing ail the evidenos, does not contain said contract, 
and therefore the question ia not etrictly before us. But, 
assuming the one pleaded wea admitted in evidence, te think the 
court's conclusions om the *svidence certified to, were correct, 

The other errora assigned relate to the admission 
and exclusion of evidence, But the eo-called statement of facta 
and evidence contain nothing upon which they can be predicated. 
It does not appear therefrom what evidence, if any, was excluded, 
or what svidence, xs8xmnxxy admitted wae objected to, if any. 

~ The judgment ia affirmed. 
AFFIRMED. 
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REFTO S¥®EFTO, 

Defendant in Error 
FPRNR TO VUNICTPAL 
vs. 
COURT OF CHICAGO. 
TONY VASIL, STEVE SEREBINOFF 
and GEORGE NICHOLA, 

Pleintiffs ingfrror. 


\ 


MR, JUSTICE BARNE® DELIVERED TRE OPINION OF TRE COURT. 


| 
) 


1821.4.3%6 





| The atate of the record snd cuestions ' yeaised in 
| this case are the same ae in Case No, 18473, im which our opinion 
hag this day been filed, ani for the seme reasons therein stated 
the judzment will be affirmed. 

AFPFIRYED, 








or 
— ee 


> 


se 


| ‘ga TorWtw or aoaar 
SOOkSTHD 80 Tatton 


eeearear’ 


:P4Y00 SAP TO HOTWTIO aar aaATVIUGG 
eapepeannetihadeiteunas was btoses 6HY To ernbe! et 
*HOLaLgO ceo MOEd® aE (CROAT Lot weed mt 68" omee & 
~Berkte mlered? erostes stan att Tot Sine , 
Demgi¢veas torte. Logloniaq od! lbemrttya eo (ite 
ac “oewarams oi? soeefhire baa 4 of? OF YEOt 


bel leceeca 24 ’. Soadia pbise tebas tealrTes © Sen war 
















gai J a& 03 beititses al dofdw ,~etos? Wo 
,faeitr: (Laixneo fom seeb ,sesebive adé@ {ia gris 
aid sey e10Ted vVidet«rte tom ei neliessp eat etek 


B42? data? oer sebive at BSestizndhs ser bebeosta ate eae 3 


<teevricoe e713" j elliitveo enr tte edd we anos sulonesd | 
lenin beaniet4 awese setiteo afT 


e27021 ingvas —X sty zo8 .cenmebivte 2o goled 
»Lesant bex (on? dolde pouw gaidvoe aleidoo vane 

wav 7% 4 @ou ive Jedw zxoxte1eds tas 1 on 

[qo war bedi labe VARS EEX oroht ¥ERE < 


bemglilie ef, desegtuy 447 


*-@ 





P] 


S7—I8496 





GEORGE M. YATTS, 
Defendant in Err 
ERAOR TO MUNICIPAL 


COURT OF CHICAGO. 


P82 1.4.3-77 
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WR, JUSTICE BARNES DELIVERED THE OPINION OF THE COURT, 


Pisintiff sued for @ balances claimad to be due upon 
& contract attached to and made a part of his atatement of claim, 
@lileging that defendant had feiled and neglected to oarry out the 
game to his damage, ¢te. 

The contract recited that the plaintiff is the owner 
of so certificate of twenty shares of capital stock of a cartain 
Company, and of ite promissory note for $1000, and that the dee 
fendsnt agrees to purchases 22id note and stock of plaintiff for ae 
certain eum on or before a future dste, and that upon payment of 
such sum plaintiff’ agrees to 3811 snd tranafer to defendant all 
his intereet in and to ssid note ani stock. 

One of the defenges to the claim set up in the af- 
fidavit of merits waa that "the covensante of the contract sued on 
ae to cayment and delivery are mutual end dependent, and that no 
tender of eid note and stock or release hee ever been made by 
plaintiff to defendant.” 

There *Se no averment in the atatement of claim of 
any tender of asid stock and note, or of anything which exoused @ 
tender, This wes es¢entiel to the statement of a ldgal caves of 
aetion for breach of said contract, Put the court refuaed to 
strike plaintiff's etatement of claim from the files and granted 
his motion to strike the affidavit of merita from the filee, and 


thereupon assessed damagee to the amount claimed smi entered judg- 
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ment as in case of default, 

The defense was & jeral one. It ia plain that the 
agreements to pay the money and transfer and daliver the stock 
snd note were mutual ann dependent. Neither party, without tender 
of performance, could demand performance ef the other, The law 
on this aubject is settied. (Rendereon ¥. Yheatoa, 40 Ill. App, 
538, affirmed in 159 G11. 561; Burnhaa v. Robsarts, 70 Ill. 19; 
Lester v. Jewett, 1i NW. ¥, 455; Manietee Lumber Co. v. Union Nat. 
Bank, 145 Iii. 490, Bank of Coluweia +. Hagner, 1 Peters 455; Dela- 
wave Trust Co. vw. Calm, 195 M. Y, 231, Cornett v. Best, 1c2 8. ¥, 
Rep. 3d.) 

While under a proper asatatement of claim the burden of 
proof would have been on plaintiff to show tender or fasts exe 
Cusing the game, defendent had a right to set up and prove the 
contrary in view of the denial of his motion and the rule on hin 
to file an affidavit of merits. 

For the error in striking the latter from the files, 
the judgment will bs reversed and the cause remanded, 


REVERSED AND REMANDED. 
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MARY ROSOTSET, 
Appellse, 


APPEAL PRON CIROVIT 
VS. 


corm, cook county, 
JOSEPH PICHA, Sr., and 


JOSEPH PICHA, Jr., 


f Appellentaj 


WR. JUSTICE CLARK DELIVERED TRE OPINION OF THF COURT. 


fhie ig a suit brought by the eppellee, ae plain- 
tiff for damages on account of personal] injuries alleged to have 
been received by her while » tensnt of the defendants, by reason 
of their alleged negligence in permitting a sidewslk to become in 
bad condition. Ths suit was originally brought against Pilliam 
Picha and Joseph Pichs, Jr., his brother, and Frank Kreo, @ 
brother in lew, Subsequently it was diamieesd againet Prank 
Kreec, who hed died, and Joseph Pichs, Sr., father of William 
Picha and Joeeph Picha, Jr., wae made an additional party defend- 
ent. On the day of the trinl it was diemfese’ as sgninet William 
Picha, en4 © verdict rerdured by a jury in favor of the plaintiff 
against Joserk Picha, @r., smd Joceph Piche, Jr., 22 joint defend 
ente, upon which judgment wae rendered. 


A plea of general iseve was filed by the defendants, 


4 


and aleo a apeoial plea denying ownerehip of the prenmiees in ques- 
tion, and elso denying possession and control of the buil‘ing by 
any one or all of ths defendants. 

The decision of the case reats upon the question as to 
ownerehip end possession. 

The only testimony on behslf of the plaintiff eeema to 


have been her own, so far ag thie question 4a concerned, She tes- 
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tified that she knew Joseph Picna, Sr., Joveph Piehe, Jr., and 
"William Piche, Jr"; that Mrs, Picha ocolleeted the rent; that 
Pioha, Sr., received the last rent from her; thet she airways peid 
the rent to the “old Pichae"; that when anythine got out of order, 
Joseph Piche, the elder, fixed it, end that she had heard hin 
talking about selling the pronerty, There exe further teatimony 
tending to show that Joseph Piche, Sr., and his two sone, Joseph, 
dr., #nd Filliem had been seen around the premisee repairing the 
gidewslk, and thet of ancther witnesa thet Joesph Pichs, fr,, and 
Joseph, de... Slao had bean around "fixine up the sideeslk," 

The accident ie slieged to have occurred on Auguet 
14, 1906, The following facts were aryreed upon, but their sdmis- 
Bion in evidence objected to by defendants aa irreievent: that 
Joseph Pichs, Sr., sant hie wife cave a warranty deed to the premises 
to ®illiam Picha December 27, 1805, which waa recorded the sere day; 
that william Picha made a deed to Frank Kreo Muy 1°, 190% recorded 
Way 13, 1909, consideration ®8,009; thet Kree and wife gave a quite 
cleim deed of the croperty to Joeeph Pichs, Jr., November 8,19909, 
and that this deed waa recorded Noverbar 22, 1209, and bore the 
same coneideration. 

Over objection, the defendant Joseph Picha, Sr., tea- 
tified on ecrosa-examination that after one Juliana Sapingski haa 
been hurt, or claimed to be hurt, he transfsrrei his property to 
hie @on, ®illiam Pisha, who lived in thy house with him; that the 
seid William was then 20 or 71 yeare o14; that Frank Kree, to whom 
Billiam Picha wade the deed May 12, 1909, died about t#o yeare 
before the trial; that when he wae sbout to die he int his wife 
conveyed the property to Joseph Picha, Jr., who then transferred 
it to Krec's wife, It further appeara, 9 shove set forth, that 
the last traneaction was nearly three yeare after the date of this 
accident, 

After all the testimony had been introduced, a motion 
was made by the defendants thet a verdiet be directed in their 


favor because there wae no evidence that defendants were the 
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joint orners of the property, or that either of them had title at 
the time of the happening of the secidant, or thet they were in 
possession jointly or otherwise of the property, or in euch a 
manner ae to render them lieble, jointly or aeveraliy, for the 
accident in question, 

We think this motion should have been granted and a 
verdict dirseted, Neither at the close of the plaintiff's cage 
nos after the evidence of the defendants had bean received, was 
there proof of euch a character as would haves rendered the defend- 
ante jointly (or severally) liabls. The iesgel title te the 
property was in Frank Krec, and thia was evidently known to the 
plaintiff ,because Krec was joined originally as 2 defendant, Both 
Joseph Pichs, @r., ani his wife teatified that they ccllected the 
rents as agent for Krec. The mere collecting of rent by Picha vould 
net cf course render him liable aw owner, much isss vould it eae 
tablish liability of hia gon and himself ag joint owners or as 
joint poseesaors. 

The judgment must be revereed, 


REVERSED. 
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jober Term, 1911, No. 


1821.A.379 


37282-17908 


GEORGE A. BERGTOLD, 
Appellees, 

APPEAL FROM MUNICIPAL 

ve, 


, COURT OF CRICAGO. 
SIDNEY ¥. FORTHY, 


Appelignt. } 


WR. JUSTICE CLARK DELIVERED TEE OPINION OF THE CUURT. 


An admitted fact in this case is thet the aprsllee 
paid the sppellant prior to the beginning of thie evit,#3,534.24, 
for which amount the euit was broucht, upon a contract made orsliy, 
whereby the former wae to obtain from the latter the whele or a 
| part of the intereet which the lstter had in Iandés in Colorads, or 
| in eontracta for the purchsee of euch lands, The parties do not 

agree ac to the terme of thie contract, and se the court directed 
® Verdict in favor cf the aprellee me awe our decision entirely 
(aa it ie to be euppomed the WYunieipal Court did) upon the testimony 
of the appellant. 

It ig to be noted that appellant admite he received 
the sum in question, end he further edmite thst he disposed of 
his interest in the contracts hereinafter mentioned, to soreone 
other than appellee, snd thue put it out of his power to carry 
ovt hie contract with the arrelles. It is further to be obeerved 
that he insists that he eave the appellee notice that he proposed 
to make such esile. 

Counsel for appellent in the printed ercument makes 4 
reeite2 of what he olsime to heve been eprelient'!> testimony. 

This recital im not in entire eccord with the record, but ia to 


the following effect: Appellee bought sprellant's interest in 
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the latter's contracts vith the Union Pacific Land Company for the 
purchsee of 15,000 acrea of Colorado land, which contracts ap- 
peliee agreed to sesume; that appellant had paid on eald cone 
tracte #8,200, and that the difference between what the appel- 
lsat hed paid for the land and #2,50 per sere amounted to £8,600, 
making a total of about £17,000; that appellee wae to agesume ape 
pellant'e contracts with the Union Pecific Land Company; that the 
sum of $8,800, the erount which appellant hed invested in the land, 
Was to bs paid at ones, and that appellee at that time was to take 
over the Union Pacific Land Company contracts; that from September 
6, 1807, to May 35, 1908, appellant, as frequently as three or 
four times a week, spoke to appellee about the performance of the 
contract, ani received each time a definite promise of payment at 
wome epecified time; that before the appellant "resold the land he 
repeatedly notified the plaintiff that he wovld regeli it"; that 
the appellant "resold the land to Porter Thompson for $2.50 per 
acra, which wae a fair snd ressonsble price for land of that Guality 
and location." It je further stated in the argument that appellants 
testimony abows that the appellee had notice before making the cone 
tract that the principal reaeon why appelient seld the land was to 
get rid of the carrying chergee, coneisting of texee and interest 
which the appellant had to pay to the Union Pacific Land Company, 
or forfeit the lend and 61] previous payments; that after the con- 
tract wae meds, and while appellee wae in default, appellant repeat 
edly notified appellees that aprellant was paying these taxes and 
interest in order to hold the land for appellee, snd thet appeiiant 
notified aprellee that unless appellee performed his contract ap- 
pellant would sell the isnd in order to get rid of said taxsea and 


intereet; that the appellee knew how the aprellant held the iand, 


and knew the torme of the contracts by which appellant held it, and 


knew that unless the taxes and intereat were paid the lend and ail 


previoue paymente would be forfeited. 


* The contracts between appellant and the Land Company 
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were not offered in evidence, snd while the apceliant testified 
that he gold the land on the 25th day of May, 1908, to Perter 
Thompson, there was no evidence that he ever had titie to the land, 
end it msy be presumed that what be meant to easy wae that he age 
signed the contracts with the Land Company. “hile the aesertion 

is mé@de by counsel that the appellant testified that appellee knew 
how appellant held the land and the terme of the contracta by 
which he held it, etc., the record does not quite bear out this 
etatement. At the close of his cross-etamination, the appellant 
testified that he did not recollect having shown appeliee hie con- 
tract with the Land Company, bet that he had shown him some of the 
contracts; that he may not heve shown him "that particular cone 
tract,” and thet he did not remember that he hed teatified to that 
effect the day before. Ee further testified that he toid Pergtold 
and Nye, in the latter's office, that he thought he sould seil the 
land; thet he did not say he would eell it but that "TI think I 

will eell it"; that upon thia Bergtold made no comment but Nye 
said, "When do we get our money?" and the appellant said he thought 
he coule fix that up; that he had reference to the entire tract and 
that appelie¢ demanded this $2,500 of him a number of times. 

We have refrained from giving the teatimony of the 
appellee as to his version of the contract, but essuming the tes- 
timony given by the appellant correctly recited the terme of this 
agreement, we are of the opinion that the eprellant has not shown 
aright to forfeit the contract. On the other hand, by hia edmitted 
acte, be had put it out of his power to fulfill the contract on 
hie part, and therefore the contract may be asid to have been re- 
ecinded by mutual congent, the appellee having elected go to treat 
it, sa he had the right to do, The law is too vel] established 
to require the citation of authorities in eupport of the propo~ 
gition that where a contract like the one in question has been 
rescinded by mutual consent, in the manner indicated, the vencee 


ian entitled to recover from the vendor moneye paid upon it. The 
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trial court did mot err in inatructing a verdict for the plaintiff 


(appellee), and the judgment is affirmed. 
AFFIRMED. 
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HAYES PUMP and PLANTER COMPARY, 
& corporation, 


APPEAL FROM WUWNICIPAL 
COURT OF CHICAGO. 
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Appellant. 


WR, JUSTICE CLARK DELIVERED THE OPINION OF THF COURT. 


(g ake a aa ail * 
Suit ae brougkt by the plaintiff (appellee) against 
write, Le te . 
the defendant (appellant) for £4,251.7S, with interest, on account 
of a loesa by fire in Kanesae City, Miseouri, October 12, 1909. The 
basis of the claim, as appears from the etstement of claim, is that 
there ess an adjustment between the parties at thie amount, and 
suit was brought not upon the policy iteslf but upon the implied 
promises to pay, created, if at all, by the alleged settlement. 
The aftidavit of defense denies in form the promise to pay, and sets 
out that the liability of the d«fendent, if any, is for the sum 
of $3,763.65. 
Uttier the policy in question the insurer undertook to 
ineure, in an amount not excseding #15,000, the insured stock of 
agricultral implements, etec., located at any place within the 
limita of the United States, excerpt in planta rhere poole were 
manufactured by the ineured. 
The policy contains these provieions: 
"This company shall not be liable for more than 
#5,000 iff any one loge. 

®"In consideration of the reduced rate at which this 
policy ia written, it is expreasly etipulated and made & cone 
dition of this contract, that this company shall be liable for 
no greater proportion of any loses or damage then the amount 
hereby insured bears to ninety per cent. (90%) of the actual 
oash value of the property described herein at the time when 
such lose or damage shall osour, nor for more than the propor- 
tion which this policy bears to the total insurance thereon.” 


"Thie company shall not be liable beyond the actual 
eaeb value of the property at the time any loss or damage oce 
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eure, and the loss or damage shall be ascertained or estimated 
according to such actual cash value, with proper deduction for 
depreciation, however caused, ant ghall in no event exceed 
what it would then cost the ineured to repair or replace the 
game with materiel of like kind and quality; said escertain- 
ment or eatimete shell be made by the ineured and thia com 
pany, or, if they differ, then by appraisers, ae hereinafter 
provided; and, the amount of loss or damage having been thus 
dsterminest, the sum for which thie company is liable pureuant 
to this policy shall be payable eixty days after due notice, 
ascertainment, estimate and satisfactory proof of the loss 
have been received by this company in accordance with the terme 
of this policy.’ ; a 

"This company shall not be liable under this policy 
for s greeter proportion of any lose on the described property, 
or for loss by and expense of removal from premises endanvered 
by fire, then the amount hereby inevred shall pear to the «hole 
inevrancse, whether valid or not, or by solvent or insolvent 
ineurera, covering such property, em? the extent of the appli- 
cation of the insurance under this policy or of the contribution 
to be made by thie company in case of loses, may be provided 
for by agreement or condition written hereon or attsched or ape 


, 


pended hereto," 


There is a further orovigion that no action shall be 


suetainable upon the policy unless brought within 1° yeeara next 
after the fire, 

The inevred hed in addition to this policy one with 
the London Lioyds, covering the seme property to the extent of 
€15,000, and under whieh the liability wee limited to #1,500 in 


any one fire, 


fhe defendant employed the Featern Adjustment and In- 


apection Company of Chicago to look after its intereata in the 
adjustment of the loss. It is the contention of the defendant 
that thie is an independent sdjuating concern; that ite business 
is to aecertain and eet forth in the form of an affidavit, com- 
eonly called @ proof of loga, the facta in regard to the origin 
of the fire, the ownership or intereret of the agaured in the 
property injured or deatroyed, the amount of the loss, anid the 
proportion thereof chargeable to seach policy, when there ie mare 
than one policy involved; but that it has no suthority to make 
contracts or pay losees or pasa upon the legal idability of the 
companies. 

The case wae tried before the court without a jury, 


and wpon a finding made judement vas entered for the full amount 





, 


po agent To a ed (iade epanab 
10 toudeb mess + ,evlsey 
besoxe fneve og nt [ede une esd eas 
oat goalqe1 2c Pe ie ot —5* 
-ntatisose Shee { 
amoo elitd bas bdnenial a -y bee . 
tefiesteted es ——— ee r 
euds avod gaived opgemet to aaol te 


sotton evb teste eysh 
7 aeei edd Yo toorq a AA be 
emses ef? dtiev ptr os Bi rf 3 


yoilog eid? sebay eidalil ed Jou £. 
.titege tq bediiseeb edt mo seol vas Yo ageey 
beternebae eealgenxqg mott Lavomer Yo 
elorde eff ct reed fede hetyent ydeved 
taevioeal to tnevios yd 1 Joa to b 
-hiqes ed? Yo dmetxe eft ** i 
aoitedizinopn ed? to 10 —— a2 

























a. parte Rod bles 2* v iat a 
od {inde Botton on aols iveta —— a J 
xen s1asy er midges tdgueid eeelnuw yotilog sheet ee 
“ext? od? 


ascutbe aa wat 
dat® emo yoltlog elds ot mots ivos at bad beswemt edT 


3 fever 


to tmetne ad? of XVRE⁊oao 14 omnes eds gairevoo — 
at 008,18 ot betimil sew yititdars ods dotde reba bas 


e ad — 


—* 


Ligaif eft. radd 
— baa dneateutba avetee® edt B m· daor ob ed? — 


oo? af eéaosetni eff resis. 4001 of — ‘wo — 
Sasbne led eas Io aoktasanos: “eds et X Bea a to soomseutbe 


—— — — * 
— wit tad in te0MOo potveutba aebaeas bat as 24 a 


ae [ax ‘tig 


“moo fhvabitts ae to are edt at ao. bse ban Akstze008 @ 
M@igizo edt of btaner al estos? edd beet Yo —* 2 ootlae 
ed? at bewess eft to teervetat x0 ua⸗s. oa “te 
ad? Dna .eaol ef? Yo tmwome edt  beyoutees 20 betutat cosa 
stom st oxed? mede .yotfoq dose of efdaepzndo — 
—— oF Yttrodtue. om ead $f dans tana jbevioval ‘potions 


J 49424 
eff So yahiidwtl fegel ede aoqw rast 0 —RX — 


ie | ct ydered a 
Pung eh. Yancy wad te — — * 
—— 1S 
tru§ @ Prost km ——* ens e710 490 bebat — geno! eas! ae noe Pe 
mes ek: ‘7s 


Sayonn. Liu? ot %? berets ane Sasephel ebae! stam gatbat? » soa bas 


-5- 


Slaiwed by the plaintiff. 
To the preofe of loss submitted by the plaintiff to 
the defendant, the following echedule was attesched: 
"SCHEDULE - STATEMENT OF LOSE, 
Statement of Lows 


Hayes Pump & Plenter Co. Xaneaaa City, Mo. 
Fire-October 12th, 1908, 
Value at Fanesa City based on 
assured's records verified 
by adjuster , ‘ . $7595.35 
Lees value of salvage as 


egreed in detail ‘ 1215,88 
Loge ‘ ‘611.69 


Sound values at all pointe 
aes determined by adjuster 
based on agsured's records, #27379.69 
Insurence required under © 
co-insurance clause . . #33551. 72 
Companies insure $20,000.00 and pay 5587.29 
Aseured cowinsures %3,551,72 and pay —ß 
6181.63 


Details on file in office of Featern Adjuatment 4 
Inspection Co,, Chicago,Tillinois. 
Yeatern Adjuetment & Inspection Comrany 
Oo. L. Thittemors, 
Adjuster. 


SCEEDULE OF INSURANCE AND APPORTIONMENT OF CLAIM. 








imt. of 
Pol.No, Expiration Neme of Co. pelicy Inevrsa Cisim. 








428602 ‘] 9 Afeurance Co, f1i5000. §& ~“Fa551. 

1736 of Aw.u.Y. 
. 4-16-10 *Lloyde Eng. _18000, _1500. 1275.53 
Totals - - 30000, ~6500 5547.69 


— policy covers ifentiosl property insured by Aasur- 
ance Company, but its lisbility 18 limited to #1500.00 in 
any one loss," 

The proofs of logs were oubmitted to the defendant 
within the eixty days required by the policy, end were retained by 
the defendant until after three months hed expired, when corres- 
poncence ¢neueg between the parties. In thie correeponience there 
is claimed by the defendant that a mistake was made by the ad- 
jueter in the division of the lose between the Lioyds Company 


and the defendant, and that the amount charceable to the defendant 


was erronsously placed at the figures set forth, because of the 
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co-insurance clauge in the policy, to which reference has here- 
tofore been made, and it was asarrted that under the law the pro- 
portion of the loss to be cherged to the defaniant was properly 
$2,763.65, ae was ageerted by the deferdant in ite affidavit of 
defense, to which allusion has been made. 

After careful consideration of the casas we are of, the 
Opinion that the contention of the defendant im this reapect is 
sustained by the proof, 

The contentions of the defendant then are: first, 
that the Municipal Court wae without jurisdiction; second, that there 
¥as no nev covenant, @Xpresaa ar implied, to pay any sum on ace 
count of the lose and damage; third, that the claim is barred by 
the policy limitation of one year; and fourth, that the find- 
ing and judgment sre exceasive, 

The primary purrosae of the adjustment by the Ad- 
justment Company employed for that purpose evidently wae to fix 
the total amount of the lowes, The divieion between the two 
insurance companies wae 2 mere matter of exleculation, and the 
amount to be paid by each ss2 easily computable sfter the total 
amount of loae head been fixed by the adjuater. The queation 
ae to the effect of the co-inaurence cleuse in the policy hss 
not been discussed by the plaintiff in ite brief, and, ae here- 
tofore stated, we are of the opinion that the contention of tans 
defendant in respect to it is suetained. It would aprear from 
the record thet no tender “ae made by the defendant of the amount 
which it admitted was owing the plaintiff, but that on the other 
hand after bolding the proofs of losa for ninety days it offered 
to pay the amount upon new croofe of lose being furnished. No 
change waa required in reepect to the eseential festuresa of tha 
proofe of lose,having regard to what caused the firs, the emount 
of the total logs, eta., but merely a change of the figures in 
the percentage of the total loss which ths defendant would ve. 


called upon to pay and which the defendant admitted it should pay. 
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It is the clearly established lar that when an adjust- 
ment is fully completed in a cage like the present, and fully 
aereed to by both perties, a ner contrect arisee to pey the 
amount auresd Upon ae a result of the adjustment. Tlilinois Mutual 
Fire Ins, Co. v. Archdeacon et #1., ®f Ill, 336; Home Ineurance 4 
Banking Co. of Texue v, Myer, 93 I12. 271. 

The defendant in the brief saya: "If any promise to 
pay could be implied from the were fact of the adjustment in this 
case (“hich, however, we deny), it could eat the very most be no 
more than an implied promise to pay proper sum justly aprortionable 
to appellant's policy scsording to its terme and conditions, namely, 
$3,763.65. The finding and judement, if any, therefore, ehould 
not have been for wore than eaid eum of $2,763.65 and interest, 
end the finding and judgment, therefore, are exceesive,® 

It is admitted by the defendant that the total amount 
of the lose was properly secertained snd fixed by its orn ad~ 
juster, and that the proofs of loas were presared by ite adjueter 
and executed by the plaintiff, and thet the only error in the 
proofs was caused by a misconception of ite adjueter and the ine 
sured ae to the gpoertionable part to be paid by the defencant. 

Ye are of the cpinion thet an implied promise to pay 
the proper sum justly appertionable to the appellant's policy arosa, 
This aum fell due under the terme of the policy on Deceaber if, 
1910, The judgment wae rendered Auguat 24, 1931. In ovr opinion 
the judgment should have been for 72,998.55, If plaintiff within 
ten cays from the date of the filing of thie opinion shall enter 
& remittitur of 1,542.64 the judement of the Municipal Court 
will be affirmed for Seduced amount; otnervise the judement *1i11 
be ravereed and the cause remanded for further proesedinge in con- 
formity herewith, The costs of thie court #41) be equally divided 
dvetween the parties. 


APPIPVET ON REVITTITUR: OTEFRK 
wISF REYEPS?D ANP REMAND?T. 
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WR. JUSTICE CLARK PELIVERED TEE OPINION OF TEE COURT. 


A telegram wae delivered to the defendant by the plain- 
tiff at Mt. Horeb, Yisconsin, on March 8, 1911, addreseed to a Dr. 
Patten at Chicago, and reading: "Forvard my mail including toror- 
rows mail, J. %. Goggin." The message as delivered to Dr. Pattsn 
was headed "Milwaukee, Yis." instead of "Mt. Horeb, "is." Damages 
alleged to heave been caused by thie wistake are cleimed. 

By a etipuletion of facte entered into before the trial 
judge it would appear thst the plaintiff had entered into e contract 
vith one Golden, under which the latter wae to audit certain books 
at Lumberton, New Mexico; that under the contract Coliden tas to 
write plaintiff before hie deperture from Colorade Springs to 
ascertain if anything had develoned which would make the trip un- 
necessary, The etipulation of facta rhich appears to have been 
entered into by the parties, part of shich is abstracted, and to @ 
part of *hieh our attention has been called by sn additionel ab- 
etract, contains the following: 

"That ehortly before March 8, 1911, Dr, Goggin 

(plaintiff) had received word from Lumberton, New Mexico, 
that it wae not necessary to send the auditor there, and that 
Dr.Goggin sae waiting to hear from Golden to ascertuin hie 
whereaboute, #¢ that he could 60 inform him. 

"That hed the telegram originsily sent on Morch 6, 

1911, from Mt. Horeb been correctly transmitted Dr. Geggin 
would have received the Gelden letter in time to prevent Gol- 
den's leaving for Lumberton, and had Golden received word be- 
fore his departure Gorgin would not have been lisbie for any 
expenses, 


"That by reeson of the error in tramemitting the tele- 
gram, Dr. Gorzgin was forced to pay Golden's expenses and eale 
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ary inourred by reason of hie trip to Lumberton, which emount- 
ed to Ninety-two DPollare and ten cente ($92.10) in compliance 
with the terms of the contract between Gorin ani Golden here- 
tofore referred to." 
Thia would seem to be in form a practical sdmission 
by the defendant of the amount of demages to which the plaintiff 
was entitied. 
The case eee tried hefore the court and judgement «se 
rendered for plaintiff on a finding. 
Wo queation of law appeare to be raieed in the record. 
No objection wae mede to the introduction in evidence of the "etipu- 
lation of facts", for obvious reasons, Section 41 of the Practice 
TS ee 195 96 J 
act, chapter 110,\4ss to tendering propositione of lar to be passed 
upon, hee been made effective in the Nunicipal Court by rule ds 
adopted by that court. 
In the ease of Merrimac Peper Co. v. Tilinoie Trust 
& Savings Bank, 189 Till, 296, it wae suid: 
"No propositions of law were asked upon either side 
to be held by the trisi court, and, in accordance with the 
uniform holding of thig court, we muet again hold that no 
questions of lav are raised by thie record which we can re- 
view, If the pleintiff belor deeired to preserve the rulings 
ef the court in its epolication of the law to the facts of 
the case, formal propositions of lew should have been prepared 
and submitted, and the rulinge of the court thereon, if ade 
verses to the view of the plisintiff, could have heen excepted 
to, and such exception preserved, This wae not done, and the 
principal question sought to be raised by counsel is not there- 
fore before us,” 
thus following First Nations] Bank of Michigan City v. Haskell, 
124 Til. 587, and Worth*estern Benevolent and Mutual Aid Asen, v. 
Hall, 118 111.169. 
The judgment will be affirmed, 


AFFIRMED. 
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Z Appellees, 
ic. tere et al., FAL FROM CIRCUIT 
COURT, COOK COUNTY, 


‘ve, 


182 1.4.388 


In these cases separate appeals heve been taken 
fro. * deoree eatered in favor of the appellee, Hart, a⸗ come 
mt, in a quit brought by him against the appellants 

e), Jobn 0, and Carrie P, Schulte. 

te By the decree, after the recital of many findings, 
nil will hereinafter be referred to, it is deoreed that there 
; ry on November 21, 1911, to the complainant from the de 
Bente upon sn accounting the sum of §69,197,42, which sum ee 
| te e firet and prior lien upen certain lots mentioned, in 
* % of Chicago, eudject to . *5* truest deed given by 


as pert —* for the amount so found —— gat joot to the 
arent pre decroe prowides, eubetantielly. ip 
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be Sold; that the master out of tHe proceeda of the sale 


n bie fees, Giesbureemente, eto., and y to the officers of 
t one-helf their costes, and out of th 





























emainder pay to the 
. * +; ‘the amount eo found due with intereet; that if euch 


aid Fenaina-z eball not be sufficient to pay said amount with 


* that he apply it to the extent which it may reach in 
ition thereof, oto.; that if the remainder shall be mere 

— he edeaa hold the surplus subject to the order 

Hh, tt. Then follews the weual order respecting the iewance 

— —" @eed of conveyance, oto., if the premises ehall not 

9— @ Tedeemed from sale within fifteen months after the date of the 

ee | , ete, The deoree by ite terms further ordere that the bill 

P ad | anenduonte thereto be disminsed as to John and Williem Pischozak, 

mio bat been made parties thereto, and also es to certain premises 

sor other than ‘the ones ordered to be sold, There isa 

r ‘Provision in the decree that from the Zlet Gay of November, 
i, and until the termination of the period of redemption, the 

shall collect the rents and profite of the premises 

to be sold, and account to the court for the same, without 


rejudice to the righte of either of the parties to apply for a re 


The exceptions of the complainant which had to do with 
@ findings of the master with Tespect to the property not ordered 


a @old, end the alleged rights againet the defendants Piechorek 
02 overruled, 
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_ The findings of fact in the decree, which are in most 
: — haestiea2 with the findings of the mester in his report, 
re to * effect thet early in July, 1906, the complainant ras 

; for & desirable inveetment, and wae introduced to the 

— ade: ech oun C, Schultz and Carrie FP, Schultz, his wife; that 
lafenden bueband Wes introduced to Hart as a real estate nan, 


ato Properties and the values thereof in the local uty 
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t te 63rd street and Ashlend avenue, dn the city of Chicago, 
at ) defendants, jusband and wife, were et that time carrying 
— ae real setate brokere and were engaged in buying 
ae: liing real eetate, renting and collecting rents, eto.; that 
: a tine of the introduetion the defendant Jobn 0, Schultz 
| to Hart a “mumber of pieces of property in the vicinity 
, and gave it as his opinion that they were very desirable 
mts; thet the eaic defendant gained the confidence of the 
to a very great degree, and that the complainant ap- 

7 Yo Dave placed implicit confidence in the said defendant snd 
La almost entirely on representations and statemente made by 
m i. the dealings which were had between then; that in a number of 
| y transaotions herein mentioned, consisting of the purchase of 
X by Haxt through John 6, Schultz, the latter represented the 

te is question ae being worth comeiderably more than their real 
rk value, and gave to Hart prices at which the said lets could 
purchased, which were much in excese of the actual prices placed 
nm then by their owners, yet represented to Hart that the prices 
Be ed 1 1 were very reasonable; that as a result of the representations 
é rt agreed to buy a musber of different lote at prices considerably 
abe their actuel value, eome of which lote were owned by the de 
fend John C, Sebultz, or the other defendant, bie wife, or . 

be th of them, at the tine,or had under cont#ect, and-some of which 
tt e defendent John ©, Sobultz knew were for sale at a much 
igure than that given to Hert; that when the different deale were 
the defendant John C. Schultz, acting Sor, the: par t aar oh ip 


debe C, Schults & Co., and also as the agent of said Hart, at- 
Hart the amount at 


lower 


tended to all of the details, receives from 
* aie Hert had agreed to purchase, and peid to the owners the sums 
ter were willing to settle for, in some cases taking the 
. o pepe? * or for the benefit of hie eaid firm, tb 
Sebultz & — bad their office in the 


— ⸗ 


balance 


at the 


* eae . 
* To 
dante, hn © 
mh 5 J 
_Lcg, iene 


Se ee ee eee ———— 


TPecels seotzg Lawtes ef) to sasene -4l dade ote do hte: om, 


SCOASS7S00G2 je" acy to *]owest 2 ba tact joldac ae aes: emer 4 


eee 
























,7ae RO bo yheib ede mt Jeemets Slat B bem: ca sae 
salxoies oahd tad? —“ 
vivct ah Depaete etee bose ote F ar 

‘ett e — 
silat .3 nde& — 20h 000 whe 
wiatolr ot? ab yeeegesd 36 — * — 
sivdevtaah yee oeaw yode a ait awd ora; 
ed 30 @0.nedd toe oS? Demtey ved cher ade Pas 
4 ath “Od Fait hoe ,eexpab sangy yey a * 
— ————— — 
(2 8549 §30eme ata bak God? Sadone tied 26 wientran ¢ 
Caan 8 ah Spt .ceot teewied Ast rpat 

20 Peedaude est to gattatecod’ -penottaas ath tqe 
otf Delmvpatgen vessel ocd .atlade® (Oo aot yest 8 ** 
[oe “ed? aga? orton a? con winked ‘31 , oe 


te 


a 


DLWOO OF7OL Klas off doide ta vooite Peed aT SYR tie ad 
ie 


eenltd ed? foc) # te 2 Sofaweerget 767 aie te a 


ST VELAGS) a0glig ta -sBE toend¥the te Sedma i Se eee J 


er: 

Pot Yl Se0re orem ate. tot ae -Yo-sete caine (authe *8 
tie ele .nabdateh teddo odd * 

* 25 S20) ass e a⸗ sebaw bad togtul * a4e ta —R 
— 9— 

— 

4 


A fa ofa eae etew woad st Tete pet fi 


siz: ecole aft ged Dent J wos corks * 
8) e 29% Welloa —⏑—— 3 —X ‘aah aR on 
w ote baa Belo ake Ff ot & bari ide , 09 4 patheee | 


arta.» ‘x48 @ £ Bevitecx ellaceme @ ty ti s 


whe meme ee themes Bee ft 


e 2; moe ‘ey 


raeat a208 St. cok aan Lcey 


a) 
, {ett Bhkee «ate aa 


$6 tL teoed ‘ge tot hg — E ano ah 
7 2 ry)? 


sf Yto sherds Bad - ad “hae fae ee ——— *8 


-4 
. 89% 

Bild ‘on the southeest corner of Ashland avenue and 63rd street, 
ba — wae called the *Schults Building", and known ae 

6 a avenue, situated upon lots ] to & in bleck one (1) 

a Drexel Park éubdivieion, and hereinaf spoken of ae "paroel 
Wo, a"; that by deed dated April 9, 1907, one Frederick Boldenweok 
. the same by quit-cleim deed to the defendant Carrie P, 


bults, and by quit-claim decd dated on the following day the 
















s ae wife joining in the deed, the deod reciting that she joined in 
| the conveyance for the purpose of releasing any and all right of 
Fe * and homestead, eto,; that the real ownership of said par 
Fe ek at the time of the transaction was in one or other, or both, 
el the Gefendante; that the defendants bad been married but a 

| 4 rt time, and bad been engaged in the real estate businese, the 
fondant husband attending to the outside work, and the defendant 


1 as busbend and wife or in their business relations; that 

a ry in the month of July, 1906, as the result of the conversation: 
cs etwee en the complainant and the defendant John C, chults, complain. 

ae ant agreed to purchase, end on the 23nd day of August, 1906, became 

the owner of lots 14 to 17, both inelusive, in block 4 in Daniol 

: —8* subdivision, and om the 10th day of duly, 1906, he agreed 
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— of the defendant Carrie P. 
ee  Qotober, 1906, the defondents conveyed the said lot to Hart 


oy warranty deed; th 
oe: } that said lote 13 to 


“olusive, were firet purchased by Hart, 


we . 
h : ers 


" This agreement, made on October 2, 2906, 


; " @rawn by A. G. 


e 


. $96 
Schults, and that on the 10th 


19 inclusive, were eituated 
th of 63rd etreet, on the 
‘ote 14 to 17, both im 
and efter their purchase 


‘the defendant John ©. Gobults eaid to said Bart Get ¥re. Sohultz 
i tee omnes of lot 14, and that lot 18 could be purchased at a 
low figure, snd if the gaia lote 13 to 18, both inolusive, could be 


— gontrolled jointly by both parties, it could be arranged eo that 
said lots 15 to 18 inolusive, 


13 and 14, and that they 
ook of buildings covering ei: 


on ‘Ashland aveme, @ short dietance sou 
side of Ashland sveme, that said 


ares = ™ ereotion of « >i 


oe seid lote; shat after negotiations with reference to said oon- 


— puildings, an agreement, was arrived at between the partie 


- qubstantially in accordance with the terme of a written agreement. 
after a recital of the 


_ ownership of the property end the desire 6f the parties to join ir 


- the erection of a bleck of buildings, in 
lund, erohitect, provides as follows: 


"whereas, 9814 ¥r, end re, Sobultz have agree? with 

paid Hart to to immediately deed to aid Hert said lot 13, owne 

py Mre, Sohults, by good and and sufficient warranty deed with 
art bes eed to ad 


acoordance with plans 


BED tee of title, and theeaid Mr. # 


ovogy' td money necessery to erect the foundation sod walls 
all of said lots and to place 


of 2 ssid block x buildings on 


—— it hae also been agreed between all the 
Percy — hereto * the sane and entire cost of the ereott: 
he etion of said Le short be paid ae follows, 
to-8it, ei see enirteenths @/1sthe) of the seme by said Fer 
and five thirteenth (s/13the) of the same * said wre, 
Schultz, —** the seid Hert ngrcee that upon bite to 
him by said Mre. Schultz of ive-thirteenths ( the) of 
all moneys which have eo furnished by bim to erect the 
foundation and walle of said building and pisces the seme 
under roof, and 218°, in a u —*39 the eum of thir 
two hundred ana fifty dollere | 3,260} (said eum of thirty- 
3, —*9 together with two 


two bundred and fifty ee 
#250 aiready paid, being the 4 


hundred and fifty gollere (¢ 
price between the enid Mrs. Schultz and eanid hart for the 
44 within thirty 


ohase aie of said lot 14), all to be pe 
of is completed, the said Bar 


AO abd dage of time when que To 
— 44 paeer of bullainge, re-c 
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to eaid Ure, Schulte aid lot 13 a@@ alec will deed to bes 
vn 3 — geid lot 14, wach deed for eaid —38 from said Hart to be 
i. oo cae BO to provide ae long se Me building shell remain 
end be oooupied for stores tnents, as now constructed, 
~ for the joint use of the belle ecageways and plasres 
and eteairwaye therein which are 2 ted om lots 14 and 16, it 
‘be the iat es hereto that said halle 


ention of all the per 


be for the free and common use of all eaid per tsee, 
, ten 


ts hereto, their heirs, executors, administrators, — — 
ants, and ell parties holding oF oooupying eaid pr soe 
under them or either of them, . 
*7¢ ie further agreed between all the parties hereto 
that eaid Hart ehall not 2* interest for the use of the 
to the time of the eaid buile 


money by him up 
—— a ie roof end that said John C. Sohultz shall 
* pet eaid Hart for his services im superin the 
. and ehall make no t 
gaid Hart for commissions on the purchase of s@ lete 14, 15 
16, 17 and 18, oT, OD the purchase of lots 31 and 33 in pies 
1 fn Drexel Park gubddivieion, the advancement of the money by 
and the sale of said let 
eed n ae totel remuner 


tz connected with the 





— * gaid Hart, e8 above provided for, 
» 9 them for the services of said Sebu 


ie ae, SROOtIER, of eaid buildings. 

or gery *It ie further agreed that the seid Mr, and Mrs. 

_  Gebults shell furnish to said Hert, wootiy. full statements 
in the erection of gaid building with 


J) 2:4 ef moneye 
4 are 3 duplicates all billie rendered oF peid for materiai, 
— or services on sald —— and also duplicates 
er 


’ 

of time books, showing the labor eon 60 as to keep eeaid 

Hart fully advised of the dispoei Sten and expenditures of 

money sdvanced by bim, and, that said vr, and Mre, Schultz, 

after the and vutlti svtnarveentae under root, i 

By, sb and advance five-thirteentns (5 13the) of all money 

ie er for the © etion of said bu ing, such neney® 

4 * e furnished ——— from time to 8 as the 
eg Se t-thirteenths (a/13the) 
















by 
cost of said bail ae 
oi PP, Schults, 
John C. Sobults, 
g 8. Hart." 


ce ' The decree further finde that the terme of said 

Beh “agreement were discussed and agreed Upon prior to October, 
1906, and that sence tine im duly or early in August of Shet oe 
» may pencil eketoh of it wae drawn by the seid compleinant and sub 
— matted to the defendants, which pencil eketoh was kept in their 

and then returned to Hart to be type 

agreement was finally executed, * eh 
in the winter « 


& * possession for some time 
— a eritten; that the written 
4 ‘ oy te time prior to the depagture of the complainant, 
J my 1906-1607, ee Fieriés; that the actual construction of 


i ing, hereinafter referred to as tie *part Building’, began our 
Rha wumner time and the work hed progreased to quite an extent 


the bul. 
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td | thereafter until the diets were a1] completed, 
. ¢ any — interruption; that at the time the written 
t wac @Xecuted it was intended, shown by the plans and 
eo: fications of the architect, to provide for the erection and 
wplet ion of a block of buildings, consisting ef etores on the 
floor, and flate and living apartmente on the second and 
hoa te that during the negotiations the parties endeavored 


— hare of the entire cost of the building, properly chargesbie to 
— different portions owned by the said defendants and the portico: 
4 a by the complainant, and arrived at the conclusion that it 
be fair to obarge 8/15the of the cost to Hart and 5/13ths 
the two defendante; that in arriving at this conclusion they 
ood a basis the plane and specifications as they existed when 
¢ agreement was entered into; that during the time Hart was ebss: 
:  Pleriaa the plane and specifications, without his being com 
lted, were changed eo ae to make al) the upper stories of the 

; an secondly ball and Masonic hall, with reception rooms, 
and at became necessery to change the interior construction 
w ¢ buliding to @ very great extent, and the cost of material 

. fom hae portion of the building situated on lots 13 and 
eased over what would heave been the cost had the 
au constructed om the originel plans; that said Hart 

mh | advieed ‘of ‘the chenges did not protest, but wees not euf~ 

40: lently well versed at the time to realize how muoh of a differ- 
$9 se an the cost might arise by reason of such Ghanges and alters- 
thon; that during the erection of the building there was also & 

a number of other alterations from the original plens, in both the 


Bits 
F 


1 and south por tions of the building, some of them being nec- 
y ) order * conn)? with the ordinances, and that these 

! fe used @ difference in the oost of the building and w 
1 EE SECO OO —— — — —— 
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same running expenses thereon, and they f 
Hart ealid rents, or any portion thereof, that the said Jobn 
ae * 

x, — Schultz, ae superintendent, took entire charge of the erection of 
fe 


sured the labor therefor and had full and complete obarge ef the 


‘ 


— 


similar notes for twelve 


eh 


It was further found by the decree that after the ogm- 


“pletion of said Rert building, and up to denuary, 1908, said Jobn 


GC, Scbults and Carrie P, Sohults had charge of said building and 


eollected the rents, issues and profits : eaid building, anc paid 
rf, 
led to turn over to the 


aes building, and attended to the purchase of meterials and pro- 


and construction of said building; but contrary to 
“the terms of said agreonent, providing that ur, ant Ure, Schultz 
should furnish weekly full statements of moneys expended in the 
- areotion of waid building, with duplicates of a11 bills rendered 
"oF paid; and also duplicates {6f time books, showing the lever 
thereon; the said defendants failed to make euch statements or to 
wruon @uplicates of bills or time booke, during the progress of 
the construction of said building; that at various tines prior to 
me filing of the bill herein the said Hart requested ani demanded 
the paid A4efeniants comply with the terms of said contract, 
; reference to the eald statements, bille and payrolls; bat was 
pat off, trom tine to time, with different excuses msde by the said 
‘John C. Schulte, only a few general statements and accounts ef the 
_— progrese of the building being givens thet the said premises hereir 
pefore mentioned, situated on the corner of Ashland aveme and 63r¢ 
_ atrect, designated as *Paroel No.1," is encumbered by two trust 


"gees, executed by the eaid Carrie P,Gchults and John ©, Schulte, i 
* one to Hiram BE, Rose, trustes, to secure the promiseory notes of 


the said Carrie P, Schults and John ©. Sohults, for the sum of 
forty-five thousand dollare ($45,000), with intereet; the second 


trust deed to Arthur %. Underwood, truetec, being given to seoure, 
thousand five hundred dollare ($12,500), 


V3 


— 
Nice uly, bakes “hot a the said Carrie P. Schults had the record 
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t nineteen (19), in bleck two (2), in Drexel Pork 


—@ubditision, being a subdivision of the meorth half of Seotion | 
Snineteen (19), Township thirty-eight (38) north, Range fourteen (14) 


| 


a eet of the Third Principal Meridian, sa§d premises being known as 
a Mo. 6335 Paulina etreet, im the City of Bricage, Cook County, 
2 ‘Illinois, and which premises will hereafter be designated as *Per- 


~ 
" 


— o@2 Bo. 2°; that by warranty deed dated Merch 12, 1908, the eaid 


‘ es 
; 


Carrie P. Schultz and Jobn ©, Sohuits, her husband, conveyed said 


* 
7*8 
ri ~ 


jenn Ho. 2 to Seite J. DeVries, subject to a mortgage to the Ash 
land Trust and Savings Bank, to secure payzent of twelve hundred ao} 
. (late ($1,200) and imterest; that the said premises known as "Parcel 
: fe. 2° are encumbered by « trust deed executed by eaid Carrie P, 
— and Jobn ¢, Scbults, to william B, MoCluer, trustee, to so- 
_ eure the promiseory notes of seid Carrie P, Schultz and John ¢, 
: ‘Sebultz, for the aggregate oum of one. thousand dollers (#1,000), one 
« mete being for two hundred dollare ($200), due in two years, and ont 
— note being for eight hundred dellare ($800), due in three yeare;ths’ 
te said Carrie P. Scbults wee aleo the owner of record of lot 
| : ., Sereatecn (17), 4m block seven (7), being a subdivieion of the sour 
4 | east quarters (1/4) of the southeast quarter (1/4) of Section eights 
| (a), fomnebip thirty-eight (38) north, Range fourteen (14), eaet 
oe of the Third Principle Meridian; aleo known ae 6242 Marehfield avez 






“ad, im tne City of Chicago, Cook County, Illinois; which last des 
4 oribed lot will hereafter be designated se "Parcel No, 3,° thet 

a Parcel Fo, 3 ie encumbered by a trust deed executed by Carrie 

an P, Schultz and John C, Schultz, her husband, to Charles A, Fakeley. 
3 a) ‘trustee, dated January 9, 1907, give® to secure the promissory 

ie notes of the eaid Carrie P,. and John C, Sohults, for the aggre 


gate eum of fifteen hundred dollere: ($2,800), due respeotiveiy 


- two hundred dollars ($200) im two yeare, three bunéred dollere 


48300) in three yeare, and one thousand dollars ($1,000) in five 


years after date, with interest; that by warranty deed, dated nae 


i i Sh said Parcel No.3 wae conveyed to Seite J. DeWriew,by 4 


1 
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seid Oarrie P, Sohultc and John ©. Schults, her husband, thers 

& Teoitel in said deed that onsd eogrevanes WH RA Te 

yt to a mortgage to the Ashland Trust ‘ Savings Bank to secure 
payment of twelve hundred dollare ($4,200); that the said 
Carrie P. Sobuits s120 obtgined a deed one William &, Elidott 
to lot twenty-two (22), in block four (4), in seid Daniel Goodwin's 
gubaivision, which will hereinafter be #eferred to as “Paroel Ho. 

1) By? the sane doing conveyed to her by warranty deed dete d Augus’ 
eo, 1906, which wee filed for recerd January 15, 1907, the consid 
eration named in said deed being the eum of twenty-five hundred 4oa- 












; Aare (42,500), ant noid conveyance being subject to sn enousberance 


Edie’ thousand dollars ($2,000);that since the lest mentioned oo 


- -veyance the said trusty! dood has been foresiosed, that during the 
time when materiale ani labor were being furnished for the erection 
et aid block of buildings, on said lete thirteen (135) to Bighteen 


om both inolusive, & great meny alterations were made on the 
*parce) No.l, and alee om the 


2; that the budlding upo® 


wmaꝛaues and premises designated as 


building and premises known as Parcel No. 
Parcel No.3 wee partly destroyed by fire Gund 
and was reduilt — 


ane the time of the construction of eald building; thet « por | 


‘ . the premises Known as 
i. 3 the tine of construction of said Bart building, 


" teton of the labor and naterieis, paid for and purchased out of 
the funds furnished by aid ert wee used in waking said aitere~ 


‘tiene, and changes in Parcels Nos. 1, 2 and 3, and aome of ft Is 


‘the construction of & pudlding veing 
them, om Parcel Ho. By that ‘ap. to how. 


erected by the yang Solmlts, 


or Mre, Schults, oF both of 
much of said lebor and materiale was weed in the making of said 
Parcels Nos, 1, 2 and 4, and in the 


f . repairs and alterations on 
1 No. 5, 18 conflicting and 


construction of said puslding on Parce 


uneatisfactory, but in view of ail the evidence the gourt finds 


goat at the time wnen such alterstions, repaire and building wert 


y ‘peing pads and going on, end the purcnases of lots were being me 


by eaid John C. ond Carrie P. Schults, neither of them was finee: 


> 
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fal y able to undertake and earry out eaid various deals and 

— — Awort the use of some of the funds of said Hart, 
ee the material and labor purchased and peid for out of hie gunde, 
Synae cone materials were taken from said/Behluts building and used 





a the ast weiddingd. arweh 
a ngs of the funde of Hart, and off Sehulte, and Ure, Sobults, | 

. gall of these ‘transactions, that it ie impracticable to : 

g them and tell just where they vent, or whose money really 
ater ‘Ante the particular alterations, repairs and buildings; 

nat : the aid John 0, Schultz, acting as the agent of ssid Bart,and 
von auting the onid firm of Schultz & Company, Siso ‘induoed the 
* | Hart to agree to purchase lote thirty-one (31) and thirty-two 
(39), 4n block one (1), Drexel Park, being a Subdivision of the 
“Gast half of the north helt of Section nineteen (19), Township 

| Madaty-oigns (36) north, Range fourteen (14), saat of the Third 


Principal Meridian; and also lots forty (40) and forty-one (42), 
north half 


< * 
— — Am dice two (2) in Hosmer & Fenn's Subdivision of the 


iar Jr 
Se ot the southwest quarter of Ssotion twenty (30), township thirty~ 


od eae (38) Berth, Range fourteen (14), east of the Third Prinoipal 
Nae ‘Meridian, ‘all im the City of Chicago, in said Cook County, Illinois 
ee ‘that in the purchase of #11 of the lots herein mentioned, as havin; 
2: " peen purchased through the aid Somults for said Hart, the waid 


‘aved® 24 






| “Hart placed absolute reliance on eid Sohultz « a1] moneys advance 


ay by ‘eaid Hart, for the purohese of said lots, were paid out 
or on hie order, eaid moneys by tha checke 
Res) 


tle and fr 


through eaid Sobults, 
of eaid Hart, being deposited by eaid Schultz, with the 


Eatate Satie and Truet Company, and with the Chicago Ti 
the payment for eaid lo 


8* > 


Company, for the purpose of being used is 
: that the eai4 Hart deposited with said coupany, oF Companies, OF 
—J asoount of the purchases of said lot thirtyeone (31), ninetocon 


$1,905), and on account of lot thirty~ 


are ($2,000); om account of lots fours 


| ‘hundred and five dollars ( 
See (38), two thousand doll 


— teen | Ga) + to seventeen (17), inclusive, block four (4), Dretei 2 


eae * 









-— ee 2 


⁊ 


~~ ——— 


ee — — 


Fie ius a? — 


— 


i. — 


J av % Gi ios i: sites ee 














=O GRY Fe — 


- 
- 


aut thee 
ikecet ee: Agu tree Bete bias a 


me. 4 eel tet te end FS a 2 — 
PE CoP ESI AY: aloe ein be ‘Gg ¢y Pris 


alot sad fexent .t% ) ae — 
(sees [eo Uied Gia ene te $i 
os) seatamed egeat ,seepa (Seb idee 
~) tet adel egig bee, jase: ny 
pin Brkbdid xx", & soviet eu ta 
Eos 2 * 7 “eas 


ae 9 —— me 


Zi .tea 3 7 
a i 7 
‘gg k ocr t6.0t 


E cui a tt ipie 2 

o Paes ex “rhonda I 

: , ‘eage- 4 wie 
bt ie — 

ef oad ——— ie tani Be bhae 

ribbed cence Mian Nay —— * 
rind te amie exis wt we 


“Laogel 
Baer. Rew ed 


> 


; 


ae sh 4658 ve ie 
fechooks cfsL5 wee siee ce | * 


- 





13 


ie ; * 9 
if — 
— twelve thousand six hundred and fifty doliare ($12,650); 


Pe - 98 aoeount ef lot eighteen (18), block four (4), Drexel Park, 


mty-four hundred dollare (#2,400); an@ on account of lots 

. (41) and fortyetwo (42), one ($1,000); that 
, 1% _of.the moneye so deposited on ace of lot thirtyeons (31), 
* thousand three hundred and thirty dollere ($2,330) wae paid 







84) was paid to Carrie P,gohultz, and ten hundred 
and sixteen cente ($1,043.26) to John C. Schultz; the 


— "08 account of lote fourteen (14) to seventeon fe, blook four 
Ds , in Goodwin's Subdivision, was paid out by cheok to one 
iseman, the onney of said lots; out of the twenty-four hundred 
Lies (99,400), #0 deposited on account of lot eighteen (18), 
J “one , Drexel Park, seven hundred and fifty dollare §750) 


bi paid te John 0, Schults, one hundred and fifty doliare ($150) 










the — of eaid lot, J, 3, MoGinty; out of the moneys deposited 
8 — of said lots forty(40) and fortywone (41), the owner 
onived nine hundred dollars ($900), a real eetate broker named 
Camp one hundred dollars (#100), and one Dan Omen, who seems 
ae “te ave had something to do with this sale, in connsetion with 
; the said Campbeli, fifty dollars ($50); that ae to lot thirty-one 
(32), · contract for ite purchase was made in the name of Carrie 
ie Sehults, a short time prior to the time when Hart deposited 
4 anid nineteen hundred and five dollare ($1,905), for tne purchase 


ie 
J— 


3 ' of eaid lot thirty-one (31), and a deposit of twenty dolisre 
oon (#.80) paid to the owner, Mr. Doyle; but the lot was turned cvrer 







‘ — ents out as above stated, The said Hart bad me, 


































that Mr. and Mrs. Schults, or either of thea, bad any 


in paid lot; that as to lot thirty-two (33), one Morkbam, 


2 piesa te eell the same to @ Mr. Being thet on May 2, 1906, 

t of Bain's interest fn lot ty-two (33) wes mads 

Finger, and that lot conveyed to said Winger; that on or about 

: 7 * 1906, Mre, Sclults purchased Wr. Bein's interest, under 

seid in let thirty-three (33) and ceposited fifty dollars 
20) 0 the coatract price, twenty-one hundred dollars ($2,109), 

won wewper her and Bain; that om Auguet 14th, Mrs. Schults 

— oheok for nine hundred ana six dollare and eighty-four 


« “(08 94) to Bain, on account of this purchase, and on 
od and fifty- 


eal Estate 






Augu . 18th ehe reosived the esid check for nine hundr 
dollare ant eighty-four cents (#956, 84) from said ® 
e and Trust: Company, September 6, 1906, ‘geid John ©, Schulte 

eaid check for ten the thousand and forty-turee dollars and 

B cente | (92,043,16)5 te that Mr. Sotults testified he used this 
and forty-three dollars and eixteen cents ($2,043.36) 
ne Hart building, not being able at that time to get a deed 

5 the owner of let thirty-three (33), and it appeare that when 
@ decd wae ready for delivery, the balance due not being forth- 
refused to deliver the deed and it is 


: the owner$s agents 
3 that Mr. Hart 


ae een bela awaiting the payment of said balance 
nes j never received anything for the money advanced by him to pur- 
iis “ghase « eaid lot thirty-two (52); that ae to lot eignteen — 1 block 
— on 9 (2), 42 tn Drexel Perk, the original owner was one MoGinty, * 

J — to duly 10, 1906, authorized a real estate agent, Mr. 

’ ‘to geil for fifteen hundred dollars ($2, 500); that a oom 
* entered into about duly 10th, in the name of Mire. 

sits, to purchase thie lot for seventeen hundred dollers— 

ee ‘ene hundred dollars (#100) being deposited, whien con! 
—— to Mre. Kramer; that in the final 
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e4 and —— 
7 ), payabde to Mabie, on of this lot fs 
i. fon, was endoreed by hia and then Rioreed by Mr, Sohultz, 

petted in her account, and finally two cheoke of irs, ie 
ons for one bundr o4 and f4fty dollars ($250) and one for 
| red dollare ($600), were paid to a re, Kramer; that ur. 
— teotifies that he Teprevented Mrs. Kramer, who had the 
aot, and that seven hundred and fifty dollare (#750) was 
to her; that aid Hart hae received Gbeds of conveyance to 
* the lets so Agreed to be purchased by him, sxcept as to lot 
— (38), for which lot he hae never received any deed; that 
ne e are Ble0 some abstracts and title papers belonging to the 
wash ‘ im the possession of said Schulte and Company, or one 

Ht then, which he has been unable to obtain, 
— The deoree then makes findinge with reepect to trang 
3 sot we with one John Piechezak, the father of ure, Schulte and 
> 1; Oe of the defendants in this prooseding, which, in view 
of the recog, it 14 not necessary to state, 
: The decrees then Proceeds to find that the said John 
MOE repeatedly accured the said Hart that the title te anid 
it toon (13) was olear in Carrie P. Schultz, there being no 
rum prance thereoa, and that a guarantee policy of tities had been 
we | om said lot thirteen (13), but that the same had been mish 
* and that euch policy wae never delivered to said Hart. 
12 Ys fhe ‘eeid Hart caused en abstract of title to said lot 
on (13) to be made, at a cost of $73, and it was ascertained 
that | said lot thirteen (13), was encumbered by a truet deed dated 
Fer y 8, 1906, executed by Carrie P. Bchults and husband, to 
. on | ilies, trustee, and given to secure the note of enid Carrie 


— at six per sent per annum, payable eeni-anmue) Lys 


Re Sohultz, for the sum of #1, 000, due three yeare after | 
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uae. tae terms of said agrecnent, bearing date Octeber 2, 1906; 

— ⸗ to their weeting the complaingmt, neither of the ds- 
pdants nor the firm of Schults & Co, was finaticlally able to 
oat the various real estate deale into which they entered 


Be: 
* own account; that thay derived some income from the rents 


. er - the Redes expenditures made by them; that the funds gesetven 
"fron Hart were used by the defendants, individually or ae members 
‘thse of Sohults 4 oo., indiseriminstely, in the construction 


a sce om the different portions of the building; that the funde ao 
: | oc 1 by Hart were mingled with the funds of the defendants or 
| iz said fire; that no proper accounte were kept hy thea, or if 


Y * the funds so advanced, and were ynable to furateh the 
| t with information such as would enable him to have sat- 
sfao ory accounts prepared; that for months prior to the filing 

Zz * be ill complainant wae endeavoring to get some sort of account 


* las bille or statements and receipts were produced and sub- 
e4 to an secountant connected with the complainant, it wae im 
; le to arrive at any accurate settlement of their accounts 3 
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OR aes 

my ’ he wae unable himself to account for all of the money® which 
, had been advagced to him by enid Hartéend that in bie Gespere~ 
see he bad prepared eid pay rolle amd time books to aid him 
ai a? an his difficultics; thet during the progress of the hearing 
doetore⸗ the court the said defendants produced an imeenes number 


ef statements, bills and receipts, and also produced some bank 
produce 










Bi . dooke and chedks and etube of ghecks, but they failed to 


>) any accurate Books of account, and failed to produce @ large pum 


ef other bank booke, checks and stubs, claiming that they bad be: 


© § lest or destroyed; that it was impossible, 


ae, — 
pee eee WP ORY eatisfactory or sccurste detailed account as Between 


from the evidence, to 


9 A 84 the parties, from the bille produced by the defendant Schulte; 


fy) eee, Saat Mee. Sohults did not have pereonal knowledge of the esact 


— 
aq tuataon at any time and most of the srong doings of Mr. Sebult 


were done without her knowledge oF of least without a true sppr' 
— tion of what wes going om, ahe acting under his dictation, a6 @ 
aband, as she Fas, and having © 


bode 2 but being seacciated with ber be 

) — ed the aifferent funde of Mr. Hart and Mr, Schultz and hexeelf 
| : is f be ao intermingled, she must suffer the consequences and settie 
cer ees SECRES and differences with ber husbandt end partnexgthat © 


gata defendants, Joba 0, Sobults enc Carrie P. Schulte, axe 


[ . 

Wea oR trustees and the moneys advanced by the sei 
tt iw 6 & aguct fund, to be accounted for by eaid defendants, +9 th 
required to account, that Fart ab 


6 Hart should be — 


— same wanner a6 trustecs are 
F z ak be oredited with all moneys eo advenced by him, both on accew 
J——— v0d building and on account of purchase of lots, end the 
defendants be charged with the same, and given eredit Tor onl 


9* -_- . ms ee have been expended for the benefat of eaid Hart, usde 


238 % 

aee the terme of eaid agreement and in accordance with the under 

Bie tt » standing and agreements bed between the parties with refeten 
aor the purchase of said lots, eaid defendante, however, omy to 


entitied to & eredit for the moneye actuelly received bY the 
lots go purchased 


and for the Legitimate exzpd 
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i? te ’. ncaa or @ither of then, have ‘not pron 
ofent — eficenpe to show, shat the actual FS 
of @ Bart budleing was, and have etated that they —— 
* er evidence to’ produces that in absence of compet ee 
°, to ahow the actual aoet of said | ¢ building, on Se 
had fendent, Schultz, the véiet evidence ae to the — of — 
—— ds ie a in the detailed etatoment or — va 

by complainant as Exhibit No. 120; that the figures a 


ag hirteantte and eight-thirteenthe mentioned in said — 











aaa of eaid building, ‘mn are to be used in the nooun ting 
the parties, eight-thirteenthe (8/13the) of svob cost 


) charged to said complainant, Hart, and five-thirteenths 
be) to be ‘oharged to said defendants, John C. Schult and 


git * Sobultz, of bie or their respective portions, that 
pe waived his right to have seid premises constructed in 


4 * 

oor danc with the original plane and specifications, that in 
-et the amcunte to be charged to the defendant, Schultz, 
, ae -the Hart ovuilding 


re * and pntsl August 22, 1907, at which time enough money 
on advanced by tbe complainant, Hart, to the said John 


Lite, to pay for the building, the fracticns five 


athe are to be veed, charging the sere to the defendants, 


and sight-thirteenthe to the complainant, herein, a6 the. 


t thee obtained approzinetee “the total amount chergesble to 


ade se and aggregetee the entire coat of tne Hart building 


unas that the north portion of the building known Se the 


| building, containing halle, cost, when completed, 
which amount should 


ezolueive. 


f busier! profit, the eum of $31,962.49, 


ha: rged vo the defendants, Jobn ©. schultz ané Carrie P. Schulte 


containing the flate, coset, 


sue south por tion of the building, 
the sum of $53,190.07 


nleted, exolustvs of builders! — 


~~) ed tek eas — 

— Oo ee 

— > » 
- gt el 


> — ——— 


> ee et tk ke 


— 
bow 


Fy 





co ap Sen 


— 


— — 


| May ae 1907, when the Bart building bs under roof, the oom 
pis nine int bed advanoed to the defendant, ohn C. Schults, the eum 
a of $47,200 on account of said ee @ within thirty days 
2a May 1, 1907, under the terms of the agreement herein set 
the defendants, Jobn ©. Bobultz and Carrie P, Somuilte, were 



















$f repay 6/lsths of said sum to sai compleinant; that from May 1, 
3907, $o Auguet 28,1807, the complainant had advanced to the said 
»: ant John C.@@bults the tote) eum of $#4,200, which sum is 
ar in excess of the smount required to complete the Fart 

: that from August 30, 1907, to December 20, 1907, inolu- 


| * , the guaplainast advances more than $14,000, the exact 
@ being detailed with the cates of euch advancements to 


- voces 


| mate John C.6@Rmits, upon representations by him to the com 

Bent that the said cume were necessary to pay for lumber and 
ae lal in the eaid Hart building, that subd subsequently thereto, in 
—* ores te prevent mechanios' liens being filed againet said premives 


* to pay for materiel and luaber which went inte the said Hart 
so advanced 


_ the complainant advanced certein sums, and al 
gume of money to pay for necessary furniebinge for the halle 
ant the north portion of eaid Bart building, end for an sleotrio fe 
hie ⸗— wae in eaié halle, etc.; that the amount to be charged to the 

s 4 Setentante on account of their portion of the building 4s ¢31.982. 
_ that evidence wae taken before the master with reference to ali m 


Lane hereinbefore set forth. 


e The decree then recites the deduction to be made fro 


the ancunts allowed by the master, and sete forth the finel order 


r — ‘etated im thie opinion. 
The documents filed ae priefs 
They comeiat of printed argue 


by the eppellants co ® 


gee with Rule 1 of this court. 


into which axe injected th 
the conetruction placed wy 


nithe facta of the case, e views of of 
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t * J jy ‘tne master 4 chaneslior is erroneous, The 
! counsel ié not las a by the citation of any ro 


04 as the case, Counsel for eppel be have filed « brief 
* | | akties impoved by law upon trust bs, and upon the 
saietion, once obtained, of, courte of ity to do complete 
ioe between the parties, aleo upon questions of evidence 

or attempted to be raieeé¢, in the case. No reply briefs 
se ‘fiied by the appellants. 

| After careful consideretion of a]1 the acetgnmente ot 





ip Ze0t pas —— vy the esormous record which has been filed, 
. * ve peaches the conclusion that no error bas been alleged by 


It is suggested by — for the apreliant Carrie 
4 at⸗ that the decree is erronsous in that it does not pro& 
q ) y that if the appellant pay her share ef the cost of the Bart 
the — apt shall convey to her lots thirteen and 
ete. WBe came point ie aleo made by counsel for , 
pliant John C, Sobults, Counsel for the appelise admit 


in a provision in the decree would have been proper, vut 


‘ om that by the terme of the 
gixty daye after the entry of 


deoree the payment of the amount 
the decree would necessarily 


we required a reconveyance to Mte. Sohults, When the cace is 
fore the Cirevit Court the decree, 18 this regard, may be 


sea, if mob 4 modification ie etili desired. 
appellee are based upen 
decree 


Crose-errore filed by the 


propositions: firet, that the court erred is rendering 


hd appellee texing hin with one-belf of 
rtain oredite or reductions wede in 


the coste; second, 


e court erred in ce 


items found tn the master’ 
| cae — seoree dion iesing the caus 


a findings; end third, that the 
2 ae to certain 
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LOUISA COUNTY SAVINGS RANK, jf 
a corp., Defendant in Erxor, 

© # RRROR TO KUNICIPAL 
vs. 


JOHN CLANEY and ¥. FP, DICKINSO, 
Phaintif—s ig Error, 


COURT OF CRICAGO, 


% 
4, 


\ 


3, 


MPF, JUSTICE CLARE DELIVERED THE OPINION OF THE COURT. 


Suit wes brought by the plaintiff (d4efendamt in error) 
against the defendente (plaintiffs in error) upon 2 promissory 
note given by the defendante to "FF, A. Lacey, Cashier or order, 
at the Louiea County @avings Bank, Columbus Junction, Ia.," Nove 
ember 18, 1909, for #3, 900, There appeared on the note the @n- 
dorsement, "Pay Firet National Bank Chicago, 112. or order (21) 
prior reetrictive endorserents gusranteed) Apr. 5, 1°11, Louisa 
County Wetional Bank, Columbua Junction, Ia., F. F. Lacey, Cashier,*® 
and aleo an endorsement showing that #500 “as peid on the principal 
July 190, 1911. 

A statement of claim wag filed, to which wae atteched 
&@ copy of the note, ith endoragmants ee above set forth, An affi- 
davit of defense wae filed by one of the defendants, in which it 
wae stated that the nature of the defense of the defendante to the 
suit was "that it eppears thet the euit was instituted by the 
Louisa County Savinge Benk of Colurmbue Junction, Iowa, when a2 @ 
matter of fact ae shown by Exhibit A filed herein, that the note in 
suit was given by the defeniante herein to one E, A. Lacey, Cashier 
or order at the Louisa County Savings Benk of Columbus Junction, 


Iowa for the sum of $3000 with interest eat seven per cent (7%) 


per annum from date, and it further appears that Exhibit A ae to 
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the endorsements on esid note that the same was made payable to 
the First National Benk of Chicago, Illinois, by the Louies County 
National Pank of Columbue Junction, Iowa, ©. R. Lacey, Cashier." 

By permiesion of the court, am 2mendment to the state- 
ment of claim wae filed, but not esrorn to, striking out of the 
copy of the instrument sued on and attached to the statement of 
Glaim, all matter appearing under the heading "Fndoreements,”" and 
inserting in lieu thereof the following: ". ©. Lacey, Cashier, 
July 10th, 1911, paid om Prin, #500.00 f. R. Lacey, Cashier." 

The dsfendente were given by order of court three deya in which 

to file an affidavit of merits, Thereafter an motion of the de- 
fendants it wae ordered that the affidavit of merite filed to the 
original statement stand ae to the amended statement of claim here- 
in. Thereupon the court, on motion of the plaintiff, atruck the 
defenianta' affidavit of merits from the files, and made a finding 
upon which judgment was entered in favor of ths pleintiff and 
against the defendants in the sum of %2,943.46,. 

The record shows that o demand for a jury yas made by 
the defendants at the time of the filing of their appearance. In 
the "Statement of Facts" signed by the trisi judge the foregoing 
facts were recited, and the further fact that a witness testified 
that he had eslcoulated the amount of the principal and interest, 
and found the eum to be ae set forth in the finding; that the de- 
fendants declined to introduce any evidense; "that a correct ato te- 
ment of the facts found by the court i¢ ee foliows: let, that seid 
note as shown in the original statement of clisim wae executed by 
the defendants ond eandoreed se appears in the original statement 
of claim as amended; 2nd, thet the amount of principal ani interest 
unpaid on said note is Teenty-nine Fundred Forty-three and 26/100 
($2943.26) Pollare." The court further in the atatement csrtifies 
thet the queetionsof law involved are, let, whether the defendants 
were entitied to a jury triel; 2nd, whether the plaintiff wae the 


owner of esid promissory note end the person entitled to maintain 
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aaid action thereon, And the decisions of the court upon said 
Questions were, ist, thet the defendants vers not entitied to a 
jury triai in said c#use, and, 2nd, that the plaintiff was the 
owner of the promissory note in the guit and the person entitled 
to maintain a suit thereon. 

The plaintiff being the legal holder of the note, the 
endorsements, indicating that the nots had been sent to Chicago for 
collection, should have been disregarded, «se they were by the triel 
court. 

The right of @ jury triel, the sare having been demand- 
ea by the defendants at the time of antering their appearance, seens 
to be 9 matter of some doubt in view of the Gecisicna. Ite denial 
has been held to be reversible error. Koch v. Pickingen, 152 Ill. 
App. 413; Eberhart v. Foster, 165 id, 175, ‘here, #@ in the present 
case, the court, under the evidence in the case, would have been 
obliged to direct the jury te find e verdict for the plaintiff, in 
exaot accord with the finding made by the court, the failure to call 
a jury has been held not to be reversible error, the ides being 
thet if the action wae erroneous the error was harmless. Second 
NWetional Bank of Saginaw v. Claney, 178 Til. App.427. The deci- 
sion last referred to is the latest of which “e have cognizance, 
end a8 a writ of certiorari wae denied by the Supreme Court, and 
the opinion thus made final, we desm it deciaiva of the point at 
issue. The judgment will be affirmed. 

AFFIRMED. 
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THOMAS PISER ' 
Plaintiff in Error, 
ERROR TO 


ve. 
MUNICIPAL SCURT 
SEROTA and GANS, doing busi 
as SEROTA & GANS, AMERICAN BADGE OF CHICAGO. 


COMPANY, a corporation, FRANK 
SMITH, A. L. MENDELSON and/ MAX 


TET Wetnslinte 1 
ez er B 
qv 


enn 


UR. PRESIDING JUSTICE GRAVES 
DELIVERED THE OPINION OF THE COURT. 


The following statement of fasts made by the 
attorney for plaintiff in error ia adopted by defendant in 


error: 


"This is an action in agsumpait upon the following 
promissory note: 


‘Chicago, Tillis. Aug. 18th 12904. 
Six months after date we promise to pay to the 
order Of A. Le MEndelgonescessenesesese es Gd00.00 
Five Hundred and no/id0 Dollars 
at 157 Fifth Ave, Chicago Tiles, 
Value received 6% interest per annum. 
SEROTA & GANS, ! 


(Above note atamped on face aa follows): 


'Protested for non-payment. Chicago, Tillis, 
February 14, 1905. 
MARTIN MUSSING, Notery Public.' 


and endorsed on back thereof as followe: 


‘Anerican Badge Co. 
Prank A, Smith, Pres, 
A. L. Mendelson. 

Max Gutkowsky.' 


"The court permitted the defendant, Frank A. Smith, the 
president of the defendant American Badge Company, a corpora- 
tion, to testify that «t the time of the making of the en— 
dorsements he had no intention and did not attempt to indorse 
the note as an individual. The note was never paid. 

"It wae not denied upon the hearing that the plaintiff 
Was B bene fide bolder for value of the instrument in question. 
Outside of the question of the admissibility of this particular 
part of the evidence, tho queations presented for review are 
purely propositions of law arising from matters arpearing on 
the face of the note iteelif. 

*It is practically admitted by the plaintiff that the 
indorsement of the defendante American Badge Co. and Frank A, 


















| — Tou ,rrer set | 
Sip? BUG Fives 002 Yo eee vey et? tang a ee ba ay 
Fy 


& ; 1J shay a 
es oe vesiiey — WPL apee 
a 


o Geleitee tos. e —: 24* — 





eit moasSh say eh 1LBe ——— tite. ne 
OT AROMAT J ‘ 
et est) pasa 
| — — 
F i -00K9THD wo ) ou morkant. am 
woLey oF se 268 oa ‘ 
HOR M 1881 — ea = 


«* 


obheeeh geek yileo. ORVARD SOTTAUL 0 att G3 i a 
. eTHUOD AHT TO KOIUI quaavi daa J 


hee sec 


btors , ebay h © $fode' c¥teetks Yo el 
— au? Ud oꝛ⸗s ator? Yo snomotate galuoi ten vr· 
Ri tnsaketeh ys betqoha af roOsze a) Ttdmtaly tot yout 
Snewexd etd “at es 8 i. see cir ; ut ¢ full Rae sa 


: . sic gle st wh hey le 
“agtrotto} pee oq P teqavese. at ** as ef abd? 













iiec 4400 SRL « 5* BILD posac —X sf? —— —* 
edt os ot saimorq ow ro? — pat pS) eee 
’ OO. eee eee ewe eee . moaLohne ot — Yor 


——28 0OfL\on 3 bavi | 


————— wanes % {deorodal $2 Bovieoes 
fae ees. amines Ges geose 03 So Sate 


|, dlexeller 98 e002 ao Requate ston evodA)...« fh. 


eALLI.,Ogaoldd. .¢nemyeq-aon — J 


', oilduT yrsron OAILEUM KITRAM ion aedt sokalte 
sewoliot ea tootedt doed mo besxo 


09 egbseG asoltemA’ 
esenT qt Lad oA Ansett og.) tum 
noe lobaell od oA { Se 
',ytewodsuD xau we 
odt ,dtim® .A Anes .tashaeted edt bettinweg tavoo edT® 
“B810G1I09 &# ,yreqmod epbhei neoltemA taabaoteb edt to ¢aebli@ 
-18 od? to gatisea ed? to eat? ade 26 tad? yiisee? 
Ssi0bni of tqmetta gon bth bas molinastch On bed ed 
ablaq toven saw etoan edT 8 .Laubivibal as es eto 
titntsla edt ted? ynizreed sd? aoqie beiaeh ton as⸗ PF 
eMolteaoup at tneauitent odt to eulav 1% a eos 
taiuoitiueg etd? to ytifidlealtahs ed? to noite 
| = weltvex 10% betaeee1q eaolteeup edt —— 
7 








mo gaitme ys atetfss most getelrts wal Yo emoltt ical 
etlessi eton od? : 
edt tadt Witataly ed? yd ‘pot habs vllsottosTg ef 
eA dnest dae .09 egbel aeolitomA etnebneteb ed? to % 


-Be 
Smith wae for accommodation enly. ‘“‘thile the plaintiff teati- 
fied that the makers of the note told him that the money was 
being raised for the purpose of paying part of it to the 
American Badge Company, #0 that at the time of the paying of 
the money by the plaintiff he had no notice of the character 
of the defendantea ae accommodation parties, the truth scema 
to be that they were in fact accommodation parties, and never 
received any part of that money. 

"The defendant Frank A. Smith was, at the time of the 
indorsenent of the note, and ever since then snd at the come 
mencement of this suit, the president and genoral manager of 
the American Badge Company, and the evidence Shows that 
Serota & Gans, the makers of the inatrument, went out of 
business shortly after the making of the note, and from the 
teatimony of the defendant, it seeme that they went into 
bankruptcy. At any rate it wae admitted that they were 
insolvent at all times since the making of the note, A 
number of propositions of law were presented to the court, 
some of which the court held as the law, and aqme of which it 
refused, These propositions of law fully present the quege 
tions involved in this cane for review," 

The suit was begun by the assignee of the original 
payee of the note against Serota & Gans, the sakers of the note, 
the American Badge Company, a corporation, and Frank A. Smith, 
as accommodation endorsers, A. L. Mendeleon, the payee and 
aesignor, and Max Gutkowaky, also as an endorser, The summons 
was served on the American Badge Company and Frank A. Smith, 
and they entered their appearance by attorney and filed their 
affidavit of merite under the rules of the Municipal Court, in 
which affidavit of merits they say that Smith did not endorse, 
or in any wey guarantee the note or promise to pay it or any 
part of it, and that the Badge Company did not endorse the 
note; that the alleged endorsement thereon in its name ia not 
its endorsement, and was not written by any one having authority 
8o to do, and that it never guaranteed or undertook or promised 
to pay the note. Neither of the other defendants were served 
with summons or appeared in the case. The case was tried 
by the court without s jury and resulted in a finding for the 
defendanta who were served and a judgment against the plsine 
tiff in bar of his right to recover and for conte. 

Plaintiff in errer has presented by his argument 


five propositions from which he insiets his right to recover 
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34 
is shown, These five propositions briefly are 

1. That when a corporation haa power to issue negotia~ 
ble securities, a bona fide holder of auch an instrument 
bearing its signature has the right to presume thet the same 
was iseued with authority and ite irregular issuance consti-e 
tutes no defense. 

ae That negligence on the part of a holder of negotia- 
ble paper, in failing to ascertain whether the maker is liable 
thereon or not will not, in the absence of proof of bad faith, 
deprive him of the character of a bona fide holder. 

@. That the abreviation "Pres.", after the name "Frank 
A. Smith", was descriptio personae merely. 

4. That as there is no ambiguity in the wording of the 
endorsement extrinsic evidence is not admissible to show who 
Smith intended to bind when he endorsed the note, 

5. That a rereon “ho assumes to act ae an agent for 
another impliedly warrantea that he hae authority to eo act, 
and if in fact he had no such authority he is himself liable 
to one who deals with him in gocd faith. 

Aa to the first of these contentions, the evidences 
discloses that the American Badge Company waa a commercial 


corporation. Of such a corporation the Supreme Court in 


Wheeler v. Home Savings & State Bank, 195 Tll., 54, says: 


“Such a corporation haa no corperate power to become the 
mere eurety of another or pledge its property for the payment 
of the debt of ancther in which it has no interest er for 
which it is An no wise responsible and for mere accommodation.” 

d ; izing 






See aise : GO., 189 Ill, App., 
622; ; 139 U. ied ¥ 545 
and Ban. 


A corporation has no natural rights or capacities, 
Whatever right or power it has is gathered from ite charter, 
and persone desling with corporations heving limited powers 


derived from the law through ita charter, are chargeable with 
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knowledge of ite powers and limitations and can not be heard 
to deny auch knowledge where lack of power is urged ae a 
defense, for every one is presumed to know the law and no 

one is permitted to plead ignorance cf it as a means of evad- 


ing liability on his part, or of establishing «a liability on 


the part of othere to him, National Home Building Ase'n vy. 
The Home Savings Bank, 161 Til., 35, 


Appellant knew all about the circumetances under 
which the American Badge Company endorsed the note in question, 
He sestified thet it was on his advice and suggeation to Mr. 
Gans of the firm of Serota & Gans that the Badge Company were 
asked to endorse the note; that he told Gana "if you will 
get their endorsement, I will try to get you the money from a 
friend of mine", The note was brought to him by Gana after 
it was endorsed by the Badge Company and he did procure the 
money on it from one A. L. Mendelson. He knew the bueiness 
in which the American Badrce Company was engaged was a merecan- 
tile business, He «aw the endorsement of the Badge Conpany 
on the note placed there by its president over his signature 
age preewident,. The name of the Badge Company wae in form a 
corporate name. It was signed as corporate names are usually 
Signed by a person who designated himself as an officer of 
&@ gorporation, 80 signed, it wae prima facie the signature 
of a corporation. Fry vy. Tucker, 24 111., 191. The Badge 





Company wae, in fact, a corporation. He, therefore, before 
he became the owner of the note, and in fact before the note 
was negotiated to any one, had full notice of the fact that 
the American Badge Company waa a mereantié@e corporation; that 
it wae an accommodation endorser on the note, and that in law 
it could not bind itself ae an accommodation endorser. While 
one dealing with a corporation having authority to issue 
negotiable paper in due course of business may usually presume 


that euch paper apparently so iscl@d ALP utnors ty and 
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regularly, such presumption can not prevail to protect one 
whe buy@ paper having an endorsement which he knowa to be 
the accommodation endorsement of a corporation, and which he 
knows that corporation haa no suthority to make. 

The second proposition may be an accurate statement 
of the law, but in this case the question of negligence of 
the holder of the note is not involved, Plaintiff in error 
is cone luaively presumed to know that under the law defendant 
in error, the American Badge Company, could not legally become 
an accommedation endorser of negotiable paper. Even if one 
may be safe, although negligent, in dealing with negotiable 
paper without finding out whether it is properly issued, that 
rule oan not avail one who deals in such paper knowing it to 
have been iseued without authority. Knesing that the corpore 
ation could not bind itself or be bound as an accommodation 
endorser of negotiable paper, plaintiff in error can not be 
held to be an innocent purchaser of it, but must be held te 
have purchased it subject to all defenses urising from the 
lack of power of defendant in errer to become such endorser. 

The third proposition that the addition of the 
abbreviation "Pres." after the name Frank A. Smith is merely 
descriptio persone might have more force, if "Frank A. Smith, 
Pres," was all there wxe of the endorsement, but it ia not. 
(the name “American Badge Oo." precedes the worde "Frank A.) 
Smith, Pree.", so that the entire endorsement, on which it is 
sought to bind defendants in error, ig “American Brige Co., 
Frank A, Smith, Pres," Thie endorsement could receive but 
one construction by persone of average business experience. 

It needs no extrinsic evidence to show this endorsement to 

be that of the Americen Badge Co., placed there by its presi- 
dent. The omiesion of the word "by" or the Word "per", before 
the name of the president, is insignificant. The name of 


the corporation gould not have been written by the corporation 
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iteelf. It muat have been written by sore natural pereon, 
Before it can be conatrued to be the signature of the corpor- 
ation it must have been affixed by some officer or agent of 
the corporation. In order that the signature of « corporae 
tion may have the insignia of genuineneas, it ie usual for 
the person who affixes if to add hia name, together with eome 
word or expression indicative of the capacity in which he acta 
in #0 doing. When thia is done by a duly authorised officer 
or agent, the aot is construed to be the act of the corporation, 
and not the personal act of the officer or agent, unless there 
is something in the writing signed or the signature itself to 
indicate a purpose on the part of such officer or agent to 
bind himeelf and net the corporation. Meecham on Avency, 
Sec. 432, In Draper v. Mass. Steam Heatin eo» & Allen 
(Mass.), 333, the signature "Massachusetts Steam Heating Cone 
pany, L. 8. Fuller, treasurer", was held to be the signature 
ef the corperation and not the personal signature of Fuller. 
In Reed vy. Fleming, 209 Ill., 390, a promissory note signed 
“William 8. Reed, Presa, Mt, Carmel Lgt. & Yater Co." wae held 
to be the signature of the corporation ani te create no obli- 
gation on the part of Reed personally. In that case the 
eeal of the corporation wae sliso affixed to the note which of 
itself imported a corporate act. 

The fourth point ie wejl taken. While under some 
circumstances extrinsic evidence is admissible to show who it 
was intended to bind by a signature (Frankiand v. Jobngon, 
147 T11., 520), in this case the intent to bind the corpora- 
tion and not Smith, ite president, personally is 0 manifest 
that no neceasity existed for such proof. The proof waa, 
therefore, improperly admitted. This error, however, was 
harmless, because the finding of the court that the signature 
was the oorporate signature of the Badge Company must have 


been the game, if the proof had not been offered, 
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The legal principle involved in the fifth contention 
ia not available to plaintiff in error in this case, The 
full and complete authority of Smith as president of the core 
poration ia admitted, That ia, it ie admitted that he waa 
the duly elected, qualified and acting president of the 
gorporation fully empowered to do and perform ail acts a 
president of that corporation could perform, and that ia all 
the authority he assumed to have. The proposition contended 
for relates to cases where the agent, ae such, has assumed 
authority he did not have, In the oaee at bar, the rights 
of the parties depend on the power of the corporation, not 
the authority of the agent. An agent duly authorized to act 
for the corporation in all things the corporation may lawfully 
ao, and who discloses for whom he ia acting, does not make 
himaelf personally liable by entering into a contract for the 
corporation which was ultra vires the corporation, when the 
person who attempts to enforce that contract knew at the tine 
it was made and at the time he becano financially interested 
in it that it wan a oontract the corporation could not lawfully 
make, 

Plaintiff in error having failed to prove by a pre} 
ponderance of the evidence that defendant in error, Smith, 
personally endorsed the note, and that the endorsement 
"American Badge Company, Frank A. Smith, Presa." was the 
authorized endorsement of that company, both of which e6n- 
dorsements are properly put in issue, the judgment of the 
Municipal Court is affirmed, 

JUDOMENT AFFIRMED, 
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) 
Plaintiff in Error, “ERROR TO 
vs, “MUNICIPAL COURT 
“I, Ve EDGERTON, OF CHICAGO, 


; Defendant in Error. 


MR. PRESIDING JUSTICE GRAVES 
DELIVERED THE OPINION OF THE CCURT. 


This case comes here by writ of error to the Munie 


cipal Court. The abstract of the record contains no sugges 


tion of any judgment in that court, and is in other respects 


informal and insufficient. All there is in this so-called 


abstract, except what is intended as an abstract of agrecd 


facts, is as follows: 


Praecipe and statement of claim, 
Summons, 
Appearance of defendant. 
Affidavit of morits of defendant. 
Bill of particulars for defendant and set-off, 
. 13. Statement of claim for defendant and plea of aet-off,. 

18 Amended statement of claim of the defendant on his 
plea of set-off. - 

21 Finding of the court on defendant's claim of set-off, 
setting damages at $35.72. 

83 Correct statement of all facts appearing on the trial 
of the above entitled cause, and all other procecdings in 
said cause, ani all the decisions of the court in said cause. 

24 Stipulation asa to agreed facts." 


OOMUG 


Pe ee eee ee ee ee ee ee ee 


"40 Finding of Hon. Oscar M. Torrison, Judge, that the 
Plaintiff in error is entitled to recover on his original 
Claim $506.93, and further finding that defendant is entitled 
to recover on his plea of set-off $542.65, being an excess of 
$35.78 over and above the amount found due plaintiff. 

Motion of new trial 
Overruling of the motion of new trial. 
Exceptions by the attorney for the plaintiff in error. 


Dated June 14th, 1911. ’ 
42 Writ of error dated 17th day of June, 1911, filed in 


” 


the Municipal Court on the 19th day of June, 1911. 


43 Certificate of clerk." 


Besides failing to show any judgment, this abstract 


is little more than an index and is wholly insufficient. 
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It has been many times held by the Appellate and 
Supreme courts of this state that the abstract must show 
everything on which error is assigned, in order to warrant 
the reversal of a judgment; that a court of review will not 
go to the record to find a reason for the reversal of a judg- 


mente Spain v. Thomas, 49 Ill. App., 249; Bishop v. Loewus, 


63 Ill. App., 351; Stony Island Hotel Co. v. Johnson, 57 Ill. 





App., 608; Johnson v. Bantock, 38 I1l., 111; Allen v. Henn, 
doy tits, 426; Dorn vy. Roea, 177 112., 225;  Traercer v. 
Mutual B. & L. Ason., 189 Il1., 314; City Flev. Ry. Co. ve 
Jones, 161 I1l., 47; Gibler v. City of Mattoon, 167 Tll., 18; 
WYallera v. Crane Elevator Co., 57 111. App., 283; Kelleher 
v. Tisdale, 23 Ill., 354. 

It goes without saying that a judgment can not be 
reversed until one exists. The abstract in this case failing 
to show a judgment, it will be presumed, as against plaintiff 
in error, that none was entered. 

It is also well settled that courts of review will 
go to the record to find reasons for affirming a judgment. 
Co. Empire Paper Co., 83 Ill. App., 440; 


Amudson Printin Ve 


City Elec. Ry. Co. v. Jones, 161 I1l., 47; Martin & Co. v. 
MeMurray, 74 Ill. Appe, 44. 





An examination of this record discloses not only 
a judgment for defendant in error for $35.72, but also that 
it ig in accord with the manifest rights of the parties, 


The judgment of the Municipal Court is, therefore, 


affirmed. 
JUDGMENT AFFIRVED. 
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MARTIN GNATEK 
Plaintiff n Error, 
ERROR TO 
ve. 

SUPERIOR COURT, 
CHICAGO RAILSAYS COMPANY, 2 
eae a COOK COURTY, 


me in Error. 18 9 I A. 3 99 


BR. PRESIDING JUSTICE GRAVES 
DELIVERED THE OPINION OF THE CCURT. 

The declaration in this case charges thet shile the 
Piaintiff wae with all due care and caution Griving a team 
hitched to a wagon acroees the atreet car tracks of the 
defendant at the junction of Milwaukee svenue and Noble 
street, the defendant by ite eervantes sc carelessly, neglie 
gently and «rongfully managed, operated and controlled ite 
atreet car that through and by the negligence, carelesenesa 
and improper conduct of the defendant by its servants the 
Gar of the defendant etruck the wagon of the pisintiff and 
he was injured. The jury found the defendant not suilty. 

Te entitle plaintiff te recover he was Bound to 
prove not only that the defendant's servante were negligent 
and that he was injured, but also that Le was at and imsmediate- 
ly before the time of the injury in the exercise of due care 
for hie own safety, or, in other words, that he was not ine 
jured because of his own negligence. If either of these 


propositicne are not eetabliahed by a rreponderance of the 


- evidence, the verdict of the jury is risht. 


The plaintiff himeelf testified that before he 
started to cross the street he saw a street car arproaching 
the point where he was about te cross, and from 100 to 120 
feet away, moving "very faat*®*; that he whipped the horses 
with the lines and they went faster, but the car collided 
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with the wagon before it cleared the car track; that the 
wagon he wae driving was a heavy wagen loaded with over two 
tons of meat; that while his horses were walking faat he could 
stop them in 10 feet, and that he wae then 10 or 15 feet from 
the track, He did not atteapt to stop the team, but did 
attempt to hurry them across the track, Other witneases 
for plaintiff teatified that the car approached the place of 
collision "very fast". The various witnesses fer both sides 
Place the dietance the car waa from the point where the 
GOllision oceurred at the time plaintiff first started te 
creas the track varicualy from 50 or @0 feet to as high sa 
approximately 200 feet. Under that atate of faata it was 
for the jury to say whether the plaintiff was at and immediate 
lybefore the collisbon in the exerciae of due care ani caution 
for hia own eafety, or, in other words, whether he, in ate 
tempting to crosa the tracks when he did, acted as an ordi- 
narily prudent person would heave done under the same or 
Similar gircumetances. In the view we toke of the case, 
it would be useless to discuss the evidence tending to show 
the injury and the negligence of the defendant's servants 
in charge of the car. Suffice it to aay the faot of the 
collision and the injury to plaintiff is fully eetablished, 
and we think the evidence in the racord would be sufficient 
to aurport a finding that the servants of defendant in charge 
of the car were negligent. The vyerdiot of the jury was 
evidently based on 4 finding that the plaintiff was guilty 
of contributory negligence, and we think the evidence above 
referred to ie ample to support that verdict. 

Complaint ie made to the giving of the 15th, ith, 
2let, and 84th instructions, given for the defendant. 

The 15th instruction ia on the burden ef proof ana 


the preponderance of the evidence, It is a atock inatruotion 
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frequentiy given and often approved. Tne inatruction is 
eriticised because of the use of the expression "Ketablished 
hia case*, the contention being that those wordea are not 
equivalent to "establishing the issues essential to the 
maintenanoe of the action®, — “eatablieh the material issuee", 
- or "prove the allegations of hia declaration", A like 
objection wae disposed of sdversely to that contention in 
| Weleon, 215 121., 436-443; and ¢, U. 
T. Co, v. Moe, 218 T1l., 9. 


Inetruction 18 told the jury, in effect, that if 





they believed from the evidences that the aele cause of the 
injury toe the plaintiff wae his own negligence in driving his 
team onto the track in front of the car, he could not recover, 
It i2 insieted that thie inatruction is erroneous, because it 
ignoree the question of necligence on the part of the servante 
of defendant, ae well as on the part of the plaintiff. This 
inetrustion is equivalent to saying, if the jury find that 

the servants of defendant were not negligent, the plaintiff? 
could not recover. 

Instruction fo. 21 relates to the effect of contri- 
butory negligence and announces the law te be that, if the 
plaintiff was injured “hile and because he wae not in the 
exereise of such care for his own safety as an ordinarily 
prudent and cautious peracon *ould exercise under the same 
circumstances, he could not recover. 

Instruction No, 24 relates to the duties and lias 
bilities of persone cenfronted by eudden and unexpected danger. 
All these inetructione state the law «ith aubstantial aceuracy 
and sre not aubject to the seversl criticioms made. 

Finding ne error in the record, the judgment of the 
Superior. Court ia affirmed, 


JUDGMENT AFFIRMED. 
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1 O es 1A. A 00 
PRESIDING JUSTICE GRAVES 
DELIVERED THE OPINION OF THE COURT, 


Appellee, 

4 APPEAL FROM 

5 ty, vB. 

| SUPERIOR COURT, 
* _ HEWRY PIERSON and CHARLES B. 

J PIERSON, ooox COUNTY. 
E prelian 


Appellants were partners in the business of deliver- 
ing newapapers to news dealers in different parte of the city. 
On March 38, 19809, one Richard Boynton, an employee of appel- 
lants in the capacity of a driver, was in the due course of 
their businese passing north on Fifth avenue with one of their 
~. >. delivery wagons, A short distance north of Washington street 
~ the rig he was driving collided with, knocked down and ran 
over appellee, injuring him. A trial in the Superior Court 
_ Fesulted in a verdict and judgment for appellee for $600. 

—* Appellants ask a reversal of this judgment, because 
the court refused to direct a verdict of not guilty; because 


the verdict is contrary to the weight of the evidence on the 





question of the negligence of appellants and on the question 
of the contributory negligence of appellee, and because the 
court erred in modifying, refusing and giving inetructions, 
and in rulingson the admission of evidence, 

A peremptory inatruction for the defendant ehould 
never be given where there is evidence in the record which, 

when considered by itself, fairly tends to establish the 

plaintiff's right to recover, 46 alleged in his declaration. 


ibby, Me 1 & v ok, 222 T11., 206. The substance 


of the charge made in the declaration is that appellanta, 


ta 


» through their servants, so negligently and carelessly drove 


and managed the horse and wagon that the same ran against and 
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over appellee and injured him, while he was in the exercise 
of due care and caution for his safety. The testimony of 
appellee tended to show that, ae he wae attempting to cross 
Fifth avenue from weet to east, about 76 feet north of 
Washington street, and when he had crossed to within three or 
four feet of the east curb of the street, he was struck and 
knocked down by the rig of appellants aa it came from the 
direction of Yaehington atreet; that before he attempted to 
cross, he locked across and up and down the atreet and saw 
nothing to hinder hin from croseing in safety, and did not 
gee the rig that atruck him, until the instant before he waa 
knoeked down by it; ‘that it was not dark; and that there was 
no atreet car or wagon on the atreet between him and Yashington 
street. Matson, a policeman, at that time stationed at the 
oroseing of Fifth avenue and Washington atreet, testified 
that he saw the rig a8 it approached Washington atreet from 
the south, and ae it proceeded north therefrom; that it was 
going fast; ona trot and on a run, Other evidence in the 
record aleo tended to show that the horae wae being driven at 
an immoderate apeed. This evidence, taken by iteelf, tended 
to show due care on the part of appeliee and negligence on 
the part of the servant of appellants, and the peremptory 
instruction was properly denied. 

Whether the verdict ia contrary to the manifest 

weight of all the evidence is a more difficult question. 
Bome of the evidence offered by appellee, and above referred 
to, ie contradioted flatly. The driver for appellants, 
Boynton, teatified that the horee was not on a run, but was 
trotting, when appellee was struck, He slse testified thet 
appellee crossed the street in front of a car, and thet he 
did not see him until he was right in front of the horse. 
There are some significant etatexents made by this witness 


that tend to weaken hia evidence. He was asked on orosa @xe 
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amination: "You did not see Nr, Julian until he wae in front 
of the horse, Is that what you say?® and he replied, "Yes, 
Ieay I did not see him until he got near to the car." He 
further stated, "I grabbed my lines and held the horse at the 
time I first saw him. Nearly threw the horse down, I pulled 
him clear over on the aide toward the elevated rost and he 
nearly fell", He further stated, "When he got acrose, 

Clear across, just hesitated encugh so I could not stop*. 

From these statements, taken in connection with the undisputed 
facte that appellee orossed Fifth avenue from the weet to the 
eaat, and that the witnes# was driving the rig north on the 
east side of Fifth avenue, and that, notwithstanding the 
driver's frantic efforts to stop the horse after he "grabbed 
the lines", the rig went ten or fifteen feet past aprelice 
after knocking him down, the jury might well have believed 

the rig was going et a reckleasly inmoderate epeed;, that the 
driver did not have held of the lines until the instant before 
the collision and thst he saw arpelles in time, so that, if 

he had had hold of the lines, or had "grabbed" them sconer, 

he could have avoided the injury. Taking the statemente 

of the driver above referred to aa true, between the time 

the driver firet saw appellee, when he *zgot near to the car", 
until he had passed "clear over" to the east side of the street, 
where he was struck, he had traversed more than one-half of 
the width of the street, Whether under all the facta dis- 
closed by the evidence the acts of the driver were negligent, 
and whether appellee at and just before the time of the injury 
agted as an ordinsrily prudent and cautious man, would have 
acted under the same or similar circumstances, were questions 
for the jury and after a esreful consideration of all the 
evidence in the record, we are not prepared to say the finding 
of the jury on either of these questions was contrary to the 


weight of the evidence. 
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Several instructiona aeked by appellants, referring 
te acts that contributed to the injury, were modified by the 
court by inserting before the word "contributed" the word 
“proximately®, It is insisted thst proximately is a technical 
word, and that it was error to insert it in an inetruction 
without defining it. Whether or not that isa true appellants 
Gan not complain of its use in thie case, because in an ine 
struction ssked by them, and given by the court ae asked, 
the term “approximately contributed® ia used, While in the 
abetract there may be a shade of difference in the terme, 
the International Dictionary gives each word as one of the 
definitions of the other, and as used in these inatructions, 
they are synonomous,. If the use of the term without a 
definition of it was error, it wae one anpnellants led the 
court into, and they eannot now comelsin that it followed 
their lead. 

One inetruction, as requested by sppellante, con- 
tained the expresston, "If the accident was caused either 
wholly or in part by want of reasenable care or attention to 
his aituation, on the part of the plaintiffr******8, The 
court modified it by erasing the words, “or attention to his 
situation”, This modification did not alter the meaning of 
the instruction to the detriment of appellants, snd was not 
error. ; 

An instruction dealing «ith the duty of the jury 
not to disregard the testimony of an unimpeached witness 
simply beaauee he was or had been in the employ of appellante 
wae refused, and appellants ineiat they were prejudiced, be- 
cause one Martin was a witneas for them and war not at the time 
ef the trial in their employ, and that no other inatruction 
specifigally related to 4 cage where a witnesa had been, but 
was no longer employed by a party. The distinetion sought 


to be made between this refused instruction and some that were 
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given is too fine to be seen with the naked eye, even if the 
witnesa Martin had ever been in arrellante* empley. A search 
of the record, hovever, discloses no evidence that he ever was 
an employee of appellants, but does disclose sffirmatively 
that he wos, at the time of the cecurrences about which he 
testified, in the employ of the William J. Burne detective agen 
cy, which was not a party to the suit or shown to have been 
interested in any way in the result thereof. The complaint 
made to the refusal of thie instruction is, therefore, without 
foundation. 

When the policeman, Mataon, was on the stand ae 2a 
witness for appellee, he was asked to relate a conversation 
had with the driver, Boynton, soon after the accident, and 
while he was still at the place where it occurred, Avpellants 
objected on the ground that what the driver said after the 
occurrence was no part of the transaction. Thies objection 
the court sustained. Later, when Boynton was on the etand, 
appellants asked for and Boynton testified to part of the 
conversation in question. On cross examination he wee aaked 
for and told, without objection being made, more of the same 
conversation, snd, among other things, that ha had told the 
officer hs wae in o hurry. Later, the officer waa recailed 
and, over objection, was allowed to give his version of the 
conversation, This conversation was no part of the trangace- 
tion and did not purport to be, nor did it relate to it. It 
had reference solely to the desire of the driver to rroceed 
on his journey after the accident, and had no reference to the 
accident or how or why it occurred. It showld have been ex- 
cluded. The evident purpose in introducing it was to create 
the inference that the driver was driving fast, and that wae 
all the jury could have understood from it. While it was 
improperly admitted, there are two reasons why it could not 


have influenced the jury in determining the issues in the Caee. 
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Firet, the driver had alresdy frankly testified without obe 
jection that he told the officer, after the accident had 
happened, that he was in a hurry, and, segond, the evidence, 
agide from any inference to be drawn from the fact that he 
was ina hurry after the accident wae Over, wae euch thet the 
jury must havefound that Boynton was Griving rapidly at and 
just before the time the accident occurred, 

Finding no reversible error in the recerd, the 
judgwent is affirmed, 

JUDGMENT AFFIRMED, 


oe. 
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APPEAL FROM 
SUPERIOR COURT, 
COOK COUNTY. 


1821.A.402 


VR. PRESIDING JUSTICE GRAVES 
DELIVERED THR OPINION OF THE COURT. 


corporation, % 
* Appellee. 


Appellant brought auit in the Superior Court of 
Cook County te recover from appellee damages for the death 
of appellant's intestate. The action was based upon the 
alleged negligence of appellee in maintaining a svinming tank 
or pool in Palmer Park, which ia a south aide park under the 
jurisdiction of appellee. A demurrer filed by appellee te 
the declaration waa eustained and judgment was entered against 
appellant in bar of his action, 

The question presented here for determination is 
whether appellee, The South Park Commissioners, as a corporate 
body, im liahle for negligence in connection with the adminia- 
tration of ite powers and duties, 

It is conceded by appellant that, if the case of 
Backer v. The West Chicago Purk Commissioners, 66 Il). Appe, 
507, was correctly decided, then the judgment in this case 

+ should be affirmed. In that case it was held that it was 
P the state acting through the Park Commissioners that maintained 


that the Pork 


the parka, boulevards 
Commissioners have no 
done, or who shall be 
mies or negligent the 


injury to individuals 


and pleasure grounds; 
yoiee in or control over what shail be 
employed to do it, and that however re— 
commissioners may be, 80 that damage or 


results, ne action can be maintained 


against the Park Commissioners as a corporate body therefor. 
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The court says: 


"The Yeat Chicago Purk Commissioners is a municipal 
corporation, having certain limited powers granted to it by 
the legislature, The members of the Bourd of West Chicage 
Park Coumiesioners are agents, by whom, in part, the people 
of the State carry on the government. Their functions are 
essentially political and concern the State at large, although 
they are te be discharged within the town of Peat Chicago,***** 
Wilcox v. The People, 90 11]. 186; Yeet Ghicago Park Coumise 
sioners v, McMullen, 134 Til. 170.8 


In Brandt v. eat Chicago Park Commissionera, 162 111, 


App., 371, the court, apeaking of the Park Commissioners, said: 


"Undoubtedly the appellee is a municipality of such 
limited powers and oreated in euch a way wa to render it ime 
mune from liability for damages resulting from the neglifence 


of its' officers." Citing Backer v. Yest Chicago Park Com 
missioners, supra. 


In People ex rel. v. Yeleah et 21., 96 Tll., 232, — 
the court saya: 





"That the Park Commissioners are a public corporation in 
whem ie veated certain governmental powere of a political 
character is settied by the previous decisions ef thie court.® 


In Wileox et al, v. People et al., 90 Tll., 186, 


the court says: 


"The members of the board cf Weet Chicago Park Commissioners 
are agents, by whom, in part, the people of the State carry on 
the government. Their functions are essentially political, 
and concern the etate at large, although they are te be dise 
charged within the Town of Yeat Chicago." 


Without elaborating on the reasoning of the court 


we conclude that the holding in Backer v. The Weet Chicago Park 





Commissioners, supra, is correct, and holds good in the case 
at ber, 
The judgsent of the Superior Court is, therefore, 
affirmed, 
Judgment Affirmed, 
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JOSEPH STERH, 
Defendant in Error, 
ERROR TO 
VWBe 
KUNICIPAL COURT 
SAMUEL YELENSKY and MORRIS G 
cO=partners doing bubineas OF CHICAGO, 


oT NG 1821.4.417 
MR. PRESIDING JUSTICE GRAVES 
DELIVERED THE OPINION OF THE COURT. 

Plaintiffs in errer are partnera in the busineas of 
conducting a bathing establishwent in the City of Chicago. 
Tne office part cf the business if contucted by the partners 
personally. The office proper ia separated from the lobby 
or reception room by a partition, through which there is an 
epening in which is adjusted a metal screen or gate, at which 
opening the business between plaintiffs in error and their 
cuatomers is transacted. The office is equipped with a 
case of safety hoxes desisned to be used for storing articles 
of value belonging to patrons. Each safety box is equipped 
with a removable tin box into which it is intended such 
valuables will be placed, the tin box then returned to the 
safety box, which in turn is then locked and the key is de- 
livered to the bather whose valuables are se deposited, The 
keys to these boxes, that are recularly so used, are attached 
to elastic rings or bands designed to be slipped over the 
hand of the bather and to remain on his wrist all the time 
until returned to the office by him when he goes there to 
reclaim the articles deposited. These keys beur a number 
gorresponding to the number on the aafety box. Plaintiffs 
in error have other keya to these safety boxes which they keep 
in a sefe in the office, and to whioh no elastio ring is ate 


tached, These keys are aupposéd to be used only when the 
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regular key is lost. The patron haa no ucceas to the safety 
boxes, and they are in the regular course of businesa unlocked 
only by those in charge of the office, and then only with the 
key presented by the customer on his return from his bath, 
Elsewhere in the establishment, dressing rooms ere mainteined, 
and in connection therewith, lockers are arsigned to bathers, 
into which they place their clothing. These lockers are 
equirped with locks, A pase key that will open all these 
lockers ia kept by an attendant. When the bather has finished 
his bath, he calle the attendant, who has the pase key, who 
then unlocks the locker. The customer then dresses, repairs 
to the office, turns in the key te his safety box, which is 
then unlocked by those in charge of the office, and the 
valuables there deposited are delivered to the customer, 

Defendant in error became, on the day in question, 
a patron of the bathing establishment of plaintiffs in error, 
He was accompanied by a friend by the name of Davis. Together 
they approached the office of plaintiffa in error ano through 
the opening in the partition procured and paid for two bath 
tickete from plaintiff in ¢rror, Samuel YWelensaky, ons of the 
partners sho was then in charge of the office, and who then 
informed defendant in error thet the firm would not be respone 
sible for any valuables lost, if the same were not left in 
the office fer safe keeping. A sign containing the words, 
"Check your valuables at office" was conspicuous on the 
partition above mentioned, Defendant in error signified his 
desire to leave hia valuables and money at the office as 
suggested. Welensky opened safety box No, ll, took there- 
from the tin box above mentioned and the valuables of both 
defendant in error end kis friend, Davis, were placed therein. 
The preponderance of the evidence tends to show that the 
money and property in question wse delivered to ®elensky to 


be put into the tin box and thet the money was counted by him 
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before it was deposited in the box, but this he denies. The 
tin box waa then returned to the safety deposit box, that 
box waa locked and a key purporting to be a key to it, which 
the preponderance of the evidence tends to show had no rubber 
ring attached, was delivered to defendant in error wno 
placed it in the pocket of his trousers, le then, toretner 
with his friend, Davie, repaired t» the dressing room, «here 
separate lockera were assigned to them, and into which they 
placed their clothing, the clothing of defendant in error 
containing, among other things, the key to the safety box. 
After they had comrieted tneir bath they repeired to the drese 
ing room and procured their lockers to be opened. Defendant 
in error then found that the key te the safety box in the 
office nad digarpeared from his ciothing while née was batiing. 
He, together with hia friend, Davis, then went to tie office 
und after some delay four taat the money and vaiuablea he 
had deposited in the safety box hud been removed tierefrom, 
taat the valuabies of the witness, Davis, still remained in 
it, and that there was a130 in it @ wailet containing a amall 
amount of woney, ani a wateh belonging to one Samuel FE. Lamont 
of the firm of Rose & Lamont, tailors, of Savanna, Tilinoia, 
*ho then had tne regular key to the box and was then taking 
his bath, While the teatimony of Lamont was not taken, anu 
nO explanation is made by the proof of how he came by the 
regular key to the safety box, or how his valuables came to 
be in that box, no one seems to nave had any suapicien that 
he had had anything to do with the disappearance of the money 
ang Waluables of defendant in error, While the parties to 
this auit and the witness, Davia, were still discuasing the 
loss, Lamont, having finished his bath, cawe to the office, 
produced the regular key to the safety box, ciaiwed and 
regsived his wallet and watch there deposited, and after 


leaving bis business card, giving his name and address, departed. 
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The uncontroverted evidence establishes beyond cone 
troversy that defendant in error left in the tin box in the 
aafety box $177 in cash, @ geld watch and chain and a cold 
locket with a diamond setting, and that the value of the 
personal property, exclusive of the cash, was spproximately 
$125. The preponderance of the evidence tends to show that 
a@efendant in error paid to plesintiffe in error 35 cents for 
the ure of the eafety box, excilueive of what was paid for the 
bath tickets, Suit was begun in the Municipal Court to ree 
cover fcr the money and property ieft in the esatety box by 
defendant in error, Uron the trial the jury found the issues 
for defendant in error and ansessed hie damaves at $306, A 
remittitur of $24 was filed by defendant in error and judgment 
was rendered for #282 and for costs. The cause comes here 
for review on “rit of error. 

The transaction, shown by this record, constitutes 
@ bailment of the money and valuables of defendant in error 
placed in the safety derosit box No. ll, When property is 
delivered into the hands of a hailee and can not be returned 
on demand, the law presumes negligence on the part of the bailee 
and imposee on him the burden either of showing that he has 
exerogised such care over it as was required by the character 
of the bailment, or of paying the owner the value thereof. 
NoCurrie v. Hines Lumber 0o., 178 I11. Apyp., 617; Bryan vy. 
C, & A. Ry. Go., 169 111. Apr., 141. If a bailee snows that 
property that is the subject of the bailment and which he is 
unsble to return has heen lost by some violence, theft or 
accident, the premisesion of its loss, throush hia negligence, 
is overcome, and before the bailor can recover of the bailsee 
the value of the same the burden is on him to prove that the 
loss wae due to the want of due care on the part of the bailee. 


& Ry. Co Kendall, 72 I11. App., 105, (and 


authorities there cited). 
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There tim no pretense that plaintiffs in error vere 
prevented from returning the valuables because of any violence 
or accident. There ia no proof in this record as to what 
became of the valuables, or as to how or by whom the sane were 
removed from tho safety box, The proof does show that no one 
but plaintiffs in error personally had ec@eas to the safety 
boxes, There is no proof that the key te the safety box that 
was missed from the clothing of defendant in error was ever 
presented to the office of plnaintiffs in error, or that the 
valuables were obtained from plaintiffs in error by ite use. 
It follows that there is no proof that these valuables were 
renoved from the possession of plaintiffs in error by theft, 
Plinintiffs in error, having failed to overcome the presumption 
of negligence arising from the relation of bailor andi bailees, 
and the failure to return the proparty bailed on denand, wore 
liable for the value thereof, and the defendant in crror was 
entitled to the verdiot and judgment obtained, 

A motion for a new trial was made by plaintiffs in 
error on the ground of newly discovered evidence tending to 
impeach defendant in error in his testimony 2s fo where he 
obtained the money in queetion, A new trial wiil never be 
awarded for the sole purpose of impeaching 4 witness, even 
though that witness be a party, particularly where the testi- 


mony given by the witness relates to an immaterial matter, 


R. R. Go. v. FR dmr., 142 T11., 93; Bemi¢ v. Horner 
et _al., 195 T11., 347; v. Stewart, 





203 Tll., 323, 

the evidence that defendant in error placed the 
noney in the safety box being undisputed, it is wholly ime 
material to the determination of thia case whore he got it, 
and proof that he had falsely stated that fact, while it 
might tend to discredit him as 9 witnesa, would not defeat 


his right to recover, 
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Newly discovered evidence in order to reyuire the 
granting of a new trial must be of s conclusive character 
against the verdict returned. Vonroe v. Snow et al., 

431 Y21,, 126, 





Finding no error in the record, the judguent of 


be the Municipal Court must be affirmed. 


JUDGMENT AFFIRMED, 
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March Term, 1912, No. 
143 = 18174, 





JANES THANAPOULOS, 
Plaintiff in Error, ERROR TO 
Ki V8, 


TON BOUKBCULOS,\ OF CHICAGO. 


— ——— 


‘WR. PRESIDING JUSTICE GRAVES 
DELIVERED THE OPINION OF THE COURT. 


MUNICIPAL COURT 


This is an action of replevin tried in the Municipal 
Court without a jury. The property in question is a horse, 
wagon and harness, The finding and judgsent of the court 
was for the defendant, Plaintiff bases his right to recover 
on the theory thet he purchased the property of the defendant 
and is now the owner of it. No controverted questicns of 
law are presented for determination, We are asked to re~ 
verse the judgment for the sole reason that the finding and 
judgment of the court are wanifesatly against the weight of the 
evidence, There ia no question that the property originally 
belonged to the defendant, If it waa the property of plaine 
tiff at the time this suit wae begun, it became eo by purchase 
from the defendant, The evidence for the respective parties 
on this subject is flatiy conflicting. The witnesses for 
the respective parties were about equal in number. Whether 
or not the plaintiff maintained his claim by » preronderance 
of the 6vidence turned almost entirely on the question of the 
veracity of the witnesses for the reapective parties. The 
trial court had the advantage of seeing these several witnesses 
on the stand and of observing their manner while teatifying 
and their apparent candor and fairness, or the lack of it, 
and of judging therefrom which of them were entitied to the 
most credit. This if an advantage that can scaresly be 


overestimated and one of which this court is in the nature cf 
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things deprived. 

If the trial court had believed the teatimony 
offered for the plaintiff, there waa ample to surport a 
finding that he was the owner of the property in question, 
If he deemed the testimony of the defendant's witnesses as 
more, or even équaily, worthy of belief, he covid not hold 
that the plaintiff had maintained his case by @ preponderance 
of the evidence, In thie state of the record it would be a 
waste of time to discuss the evidence in detail, It is 
sufficient to say that after a cereful consideration of all 
the evidence we are unable to give any reason for holding 
that the finding of the court is contrary to the manifest 
weight of the sane, 

The judgment of the Municipal Court is, ticrefore, 
af firmed, | 

JUDGMENT AFFIRVED. 
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ERROR TO 
MUNICIPAL COURT 
OF CHICAGO. 


MARGARET NOACK 
Defendant in Err og, 


VS. 


RUDOLPH WOSSLICK, f 
Pianta tt, in Evror. 


- 


MR, JUSTICE BAUME DELIVERED THE OPINION OF THE COURT. 


Margaret Noack recovered a verdict and judgment 
against Rudolph Wosslick in the Municipal Court for $275 as 
damages for personal injuries alleged to have been occasioned 


by the negligence of the latter, who here prosecutes this 


<weit of error. 


On June 14, 1910, and for about eix monthe prior 
thereto the plaintiff in error operated and managed a 
resturant and summer garden at the northeast corner of 
Halsted and Addison streets in the City of Chicago. The 
premises had a frontage of 150 feet on Halated street on tne 
weet and of 175 feet on Addison street on the south. There 
was an "L® shaped building on the southweeat corner of the 
premises which had a frontage of 115 feet on Halsted street 
and 140 feet on Addison street, The portion of the building 
fronting on Haleted street had a depth of thirty feet, and 
the portion of the building fronting on Addison atreet had a 
depth of 40 feet, On the north aide of the portion of the 
building fronting on Addison atreet was a porch 8 feet in 
width extended to within 74 or 8 feet of the east end of the 
building. Extending from the easterly end of said porch to 
the easterly end of the building was a wooden platform in 
which there was a trapdoor which opened to the south against 


the wall of the building, and beneath the trapedoor was a 
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atairway end a cellar about 5 feet in depth, There was an 
entrance to the premises upon each of the streets named, At 
the enat end of the open garden space wae a atage from which 
moving picturea were displayed and the remainder of the open 
garden apace was provided with chaira and tables for the 
agcommodation and use of the patrone, On the evening of 
June 14, 1910, defendant in error, in company with her huge 
band and three cr four other parties, went to the place of 
business of plaintiff in error, where all ccoupled seate at 
a table in the garden space not fur from the stage. Prior 
to the cocupanoy of the premises by plaintiff in error, when 
they were used for the same purpose, a woman's retiring room 
was located in the northeast corner of the building at or 
near the place where the platform ans trap-door above dea- 
eribed were located at the time in question, and defendant 

in error wae familiar with the former location of said room 
and with the meane of access thereto. At the time in ques- 
tion the woman's retiring room was lecated at the west enti of 
the porch above deacribed, where there were placed an appro 
priate sign and some eleotric lights. At about half past 

8 or 9 o'clock defendant in error had occasion to go to the 
women's retiring room, and assuming that it wae stiji located 
at the northeast corner of the building, she went to the plate 
form at the place indicated, The trapedoor wag then open 
and as defendant in error stepped from the ground to the plate 
form her foot went into the opening and she wae precipitated 
into the cellar and injured. hefendant in error testified 
that ehe had no knowledge that the women's retiring room. aac 
been removed to the west end of the porch, and as to this 

she is not contradicted, She further teetified that as ahe 
approached the platform she observed a light in the portion 
of the building at thet place which she thought wae visible 
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through a transom over the door or through a window. As to 
the presence of a light in that portion of the building, the 
evidence is conflicting, but it is well astablianed by the 
evidence that there were no lighta at or near the eastern end 
of the garden espace, s@ the presence of lights there would 
hsve prevented 4 view of the moving pictures, The arranges 
ment of the poroh extending xeat from the platform is not 
definitely described, but some portion of that porch is 
referred to as having been used aa a summer bar, ‘*hether 
it was 90 used at the time in question does not appear, The 
cellar to which eccesa wae had by the trap-deoor was formerly 
used for storing beer barrels, but wae not then being used 
for anv purpore, The trapedoor wae not locked or otherwise 
securely faatened and was located where it wight be readily 
opened by any one moved by mischief or idke curiosity. The 
evidence given in behalf of plaintiff in error tends to show 
that the premises were frequently invaded by boys, and that 
plaintiff in error and others in Kie employ were oecupied 
much of the time in chasing boys out of the grounde and 
buildings; that plaintiff in error and others in his employ 
had frequent occasion to observe the portion of the premises 
where the platform and trapedoor were located, and that they 
did not open the trapdoor or observe that if wae open prior 
to the time defendant in error waa iniured, 

It i¢ insisted that the verdict is net surported by 
the evidence and is contrary to law, 

The atatue of defendant in error waa not that of a 
trespasser or a Licensee merely, but wae clearly thet of an 
invitee, as to whom plaintiff in error was bound to exercise 
reasonable care to make and keep the premisea in a reasonably 
gafe condition for her proper use of the same, while she was 


in the exercise of reseoneble care for her own aafety. 
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The argument advanced by plaintiff in error in 
support of hie contention that there ie no aufficient proof 
of negligence wholly overlooks the failure of plaintiff in 
error to lock or otherwise securely fasten the trap-door 
or to provide a guard at the platform a» an essential slement, 
in view of the existing situation, in determining the question 
of negligence. The area oooupied by the garden espace proper 
to the weet and in front of the stake, wae comparatively 
omall, being about 67 x 110 feet, Most, if net all, of this 
Space wae ocoupied by chaire and tables. There vere no 
‘well defined paths or walka upon which the patron were exe 
pected to move about. The easterly portion of the space 
near the stage was not provided with artificial lights and 
was comparatively dark. The platform in which the trap-door 
was placed immediately adijoined the garden apace and was 
open and readily accesaible by persons on foot. Plaintiff 
in error and cthere employed by him had frequently chased 
away boys who had congregated at and upon the platform, 
In view of the entire situation, ae above stated, 
it can not be said as a matter of law thet the failure of 
plaintiff in error to lock or otherwise fasten the trap-door 
or to provide some barrier or guard arcund the platform did 
not constitute negligence, or, in other worda, did not amount 
to a failure on the part of plaintiff in error to exercise 
reasonable care to make and keep the premises reasonably safe 
for hia patrona, end we are not prepared to aay, a9 a matter 
of fact upon the evidence adduced, that plaintiff in errer was 
not guilty of negligence in that respect. As bearing upon 
the question whether or not defendant in error was in the 
exercise of reasonable care for her own safety, the fact that 
the women's retiring room was formerly located in the north~ 
east corner of the building, and the further fact that defen- 


dant in error relied upon her knowledge ef ite former location 
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are not without significance. 

The gases principally relied upon by plaintiffin 
error are not in point. In Gowan v. Kirby, 180 Maos., 504, 
Bennett vy, Butterfield, 112 Mich,, 96, and Davie v. Ringolaki, 
143 Bo, App., 364, the plaintiffs were mere licensees, The 
evidence required the subminsion of the questione involved 
to a jury and we are not persuaded that the verdict was 
unwarranted, 

If the uncontradicted teatimony of defendant in 
error and her attending phygiaian is true, the damages are 
not so excessive ag to require a remittitur or a reversal of 
the judgment by a court of review, 

Upon hia direct examination defendant wae asked: 
"Thom did you see the next morning?® He replied: "It was 
& lawyer; her husband came with a lawyer and introduced him.” 
The following then appears in the record: 

"Opjection to anything the lawyer or husband might have 
gaid; objection sustained,” 

It is now insisted that the court improperly refused 
to permit plaintiff in error to testify to the converaation 
he then had with the hueband of plaintiff and the Jawyer whe 
accompanied him. The question sought to be raised is not 
properly preserved for review, Plaintiff in error waa not 
asked to state what waa then said, and it was not made to 
appear to the court that what waa then said, if anything, was 
relevant or competent. 

A consideration of the entire testimony of the wite 
nese, Ruseell, disoloees that plaintiff was not harmed by the 
action of the court in sustaining an objection to a question 
relative to the length of time which elapsed between the time 
the witness saw the trap door and the time he learned of the 


accident, 
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Both of the parties to the suit are natural persons 
and both testified as witnesses, and the seqond inegtruetion 


tendered by plaintiff in errer was, therefore, properly refused. 


Kiick v. Boost, 145 Til. App., 411; (€. & BE. J. Rh. Re. Co. v. 
Burridge, 211 Tll., 8. 


The jury were charged that it wae the duty of plaine 
tiff in error to exercise ordinary care to preserve and keep 
his place in a reasonably eafe condition for his patrons and 
visitors. It 48 said that the duty imposed by law upon 
plaintiff in error in that reapect was limited to patrons of 
hie place and did not extend to visitors, If it be conceded 
that by the term "visitors" wae meant licensees merely, the 
change could not have harmed plaintiff in error, because, as 
heretofore held, defencgant in error wae an invitee and not a 
licensee, 

There ia no aubatantial error in the record and the 


judgment is affirmed. 


JUDGMENT AFFIRWED, 


SERN! AiG Greece 
» ⁊ i Rater. | 
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BRIDGET MeDONALDZ 
Appellee, 


APPEAL FROM 
va. 
SUPERIOR COURT, 
ETER X. MONINE et al., 
Refendants, GCOK COUNTY. 


ETER FE, MODINE 
————— Appellant. 


MR. JUSTICE BAUME DELIVERFD THE OPINION OF THE COURT. 


Bridget MeDonald brought her action in case in the 
Superior Court against P, E. Modine and Olney & Jerman Come 
pany, @ corporation, to recover damages for personal injuries, 

nd upon the trial before a jury there was a directed verdict 

' of not guilty in favor of the defendant corroration, The 

\ jury returned &® verdict againet the defendant, Modine, for 

\ (91,200, upon which verdiot a judgment wae entered, and Modine 


ve 


\ Proseoutes thie appeal to reverse such judgment. 


"i 
* 


The declaration, upen which the cause was submitted 
to the jury, contsina four counte. The first count charges 
that on July 26, 1909, the defendants posseseed and controlled 
a horse and wagon, which, by a servant under their joint cone 

| trol, were being driven south on State Street, at ite inter 

| section with Madison atreet in the City of Chicago, Tllinois; 

p that said intersection is one cf the most used and crowded 

~  Qroesinga, being situated in the shopring dietrict of the city; 

x that the atreets at the intersection were used by 200,000 
pedestrians, many divers vehicles, andi etreet care, each day; 

that while plaintiff was crossing State atreat at or near its 

x intersection with Madieon street, and exercieing ordinary caré, 

| defendants, by their servante, #0 carelesaly, negligently and 

\ wrongfully drove, managed and controlled a hereé and wagon, 


that they ran against and upon plaintiff, injuring her, ete. 
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The second count charges that while plaintiff waa 
endeavoring to bourd a street oar running on State street, 
which was storping for her to bourd, defendante failed to 
keep a lookout and failed to watch where the horse and wagon 
wae being driven; that a9 a reault thereof, they ran against 
plaintiff, injuring her, etc. 

The third count chargee that while plaintiff was 
 @ndeavoring to board a street car, on State atreet, which 
wae stopping for her, defendante netligentiy drove the horse 
ang wagon at « high rate of speed, injuring her, etc, 

The fourth count charges that defendant Modine was 
a teaming contractcr and ownmd numerous horses and wagons 
which he emplcyed in delivering gocda for various concerns 
under contract; that defendant, Ciney & Jerman Company, wae 
engaged in the wholesale drug business, and had contracted with 
defendant, Modine, for him to furnish it wagons and horses 
with drivere and d@liver its merchandise; that on the day 
in question, one of the wagone and herees proceeded south on 
State street at its inhersection with Kacison street, under 
the control of 4 servant, under the joint authority and aone 
trol of eaid defendants; that while pleintiff was endeavoring 
to board a atreet car on State atreet, which wae waiting for 
her, and while in the exercise of ordinary care for her safety, 
defendante BO careleasly, negligently and wrongfully drove, 
managed and controlied the horse and wagon that they ran 
against and upon her, injuring her, etc, 

It is inniated that appellee wae guilty of contrie 
butory negligence as a metter of law, 

At the time in question south bound street care 
running on State street stopred to receive and discharge parse 
engers at the intersection of Kadison etreet on both the north 
and aouth sides of aaid atrect, At about noon, on July 26, 


1902, appellee was waiting on the sidewalk cn the west eide 
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of State street, a few feet south of Madison street for the 
purpose cf bearding a scuthbound car which *as then atanding 
at the corner north of Madison otreet, when it etopped at the 
south orocesing. The policeman eat the interasetion having 
given the signal for traffic to move north and south appellee 
left the sidewalk and went onto the atreet for the purpose 

of boarding the car which she saw approaching. When the 
car stopped at the south creasing, appellee observed that it 
was toc crowed to comfortably accomnedate more paraengere 
and decided to return to her former position on the sidewalk 
and wait for another car. Thile appellee was walking west 
on the street towards the sidewalk ohe »ae struok and injured 
by a horse and wagon which was being driven south on the west 
side of State atreet by one, Foucher, a servant in the employ 
of appellant. 

The evidence shore that the dircetion or course 
of the traffic upon the street was rerulated by signals given 
by a policeman etationed at the intersection of the two streets 
that when the street car wae atationary at the north crossing 
of the intersection appellant's horse and wagon had stopped a 
ehort distance in the rear or north of the car; that shen 
the signal wae given for traffic to proceed north and south 
on State atrest the street car and appellant's horse and wagon 
proceeded south across Madiacn atreet; that the atreet 
crossings at said intersection were then crowded with pedese 
triane; that when appellee decided not to board the street 
car and just before she etarted to return to the side-walk 
ehe looked up and down State atreet, but sar no horse and 
wagon or other vehicle approaching from the north; that when 
he had walked a distance of about &@ feet from a point sear 
the southbound car track toward the side-wslk ahe looked up 


and saw appellant's horse about & or 4 feet north of her; 
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— 
that the horse wae being driven at a trot and appellee was 
atruck while attempting to avoid being injured, Appellee 
was not necesearily guilty of contributory negligence trou the 
side-walk to a point eaat of the south bound car track for the 
purpose of boarding the street car which Gustomarlly stopped 
at the south crossing. This she ascomplighed in ssfety,. 
The evidence does not disclose the precise location of appel- 
lant'a horse with reference to the etréeet intersection et the 
tine apreliee testified she looked up the street, and in view 
of the rapid git at which the horee was being driven, it 
may well be that the horse and wagon were then eo far north 
of the point where avpellee was struck that the crowd of 
pedestriane upon the street croesing obroured appellee's 
view of the approaching horse and wagon. The crowded cone 
dition of the street, the rate of apeed at which the horse 
was being driven, and the right of appellee te asaume, in 
the absence of knowledge to the contrary, that a person 
approaching the etreet crosaing and traveling upon the atreet, 
there in a vehicle would have the same under control, are 
all factors proper to be considered in determining whether 
or not appellee wae then and there in the exercine of due 
care for her own safety, tinder the evidence the quaeation 
wee not one of law, but of fuct, and we wre not propared to 
say that the finding of the jury upon that question is cone 
trary to the manifest weight ef the evidence, 

It clearly sppeara from the evidence that the sere 
vant of appellant was guilty of negligence. Re was driving 
upon the crowded street at a trot without keeping @ lookout, 
and did nof observe appellee until she had been struck by the 
horee, 

The objections to certain rulings of the court in 
admitting and excluding evidence are too trivial to merit 


discussion, 
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It is said that the third inatruction given st the 
instance of appellee improcerly calle attention te the fact 
that any admissions made by appellant's witnesses might be taken 
as helpful to appellee's case, The instruction is wholely im 
personal in its phraseology and is not subject to the criticiem 
made, 

There is a Glieriecal omission in the fourth inetruce 
tion given at the request of appellee, but such omission did 
not make the inatruotion harmful te appellant. 

The fifth inetruction, given at the instance of 
appellee, is as followas 

*“Y¥¢ from the evidence in this ease and under the in- 
atructiona of the court, the jury ehell find the defendant 
guilty and that plaintiff hae sustained dumages, as charged 
in the declaration, then, te enable the jury to estimate the 
amount of damagee, it is not necessary that ony witness should 
have expressed an opinion as to the amount of such damage, but 
the jury themselves may make such entisate from the facta and 
circumstances in proof, and by considering them in connection 
with their knowledge, obeervation and experience in the 
ordinary affairs of life." 

It is urged that, ae the deciaration claimed damages 
because appellee was prevented by her injuries frem attending 
to her business and for chligations by reason of saxpenditures 
of money for medical care and attention, and there waa no 


proof in support of auch elements of damages, the instruction 


WAS erroneous and necessarily harmful to appellant. Appellees 


declaration, a9 abstracted by appellant, containe no reference 
to the elements constituting the damages claimed by appellee, 
and we are not disposed to esearch the record in an attempt to 
discover error upon which to predicate a reversal of the 
judgment, Laird v, Dickirson, 241 1212., 380, Furthermore, 
a subatantially like instruction was approved in Thompeon vy. 
Northern Hotel Co,, 258 Ili., 77. 

The damages awarded by the jury are ample, but we 
cannot eay they are «excesnive, 

There is no prejudicial error in the record and the 


judgment is affirmed. 
JUDGMENT AFFIRMED. 
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oo SSyploguaryer BAUME DELIVERED THE OPINION OF THE COURT. 


land 


This writ of error is prosecuted to reverse a decree 
6f the Supérigr Court reforming a warranty deed at the instance 
of defahdanta in error, Frank ®, and Edith K, Rieder, and 
enjoining the Prosdcution of @ sult at law instituted in the 
HOntsipsd Coirt by Plointifr in error, Levi B. White, against 
gaia aeferdants in @rror. , 
h9OS, The bili Of complaint filed July 22, 1910, alleges 
that GA Septemper 22, 1906, defendante in error were the 
ownére in fee simple of certain lands, therein deacribed, 
situeted in Juneau County, *ieconsin; that on or about 
September 1,°1916,*eaid White agreed to purchase said land from 
defendants ineerror ani fay them therefor $960 net to them, 
and ¢6 take dafa@ Yond aubidet to the lien or charge against 
the same of any and sll ineteallmentea or taxes or assessments 
#hich #hould bécome payable thereafter; ‘that aaid White 
fereonally inépected said land and was informed by defendant 
in“errér, Prank ¥) Rieder, of the taxes ant assessmento «hich 
nad, prior thereto, been levied upon and were a lien on gaid 
Yand amounting to about #600, payable in snnusl inetallments 
dtring a period of years thereafter; ‘that said White agreed 
te"astume and pay the said Gnetallmenta of taxes and assess 
dente then levied and a lien upon said land; that for the 


furrose of cartying out said verbal agreement a warranty deed 
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filed the cause was referred to a master to take the proofa 
and repert the same, together with his conclusiona, The 
waster filed hie report es directed and recommended that the 
relief prayed in the bill be granted, and that the bill be 
diamissed as to the defendants, Landen and Bachrach, After 
objectiona and exceptions to said report had been overruled 

the chancellor entered a decree in accordance with the 

findinge of the master, 

Tt is insisted by plaintiff in error that the 
evidence faile to show that any agreement waa entered into 
between defendants in error and White, relative to the 
eonveyance of the land, other and different than the one 
expreseed in the deed, 

Tne first formal negotiation between the parties 
relative to the sale of the land owned by defendanta in error 
cecurred in the eariy part of September, 1906, at the office 
of 8. A. Harrison in Chicago, It is uncentroverted that 
upon that oocasion defendant in error, Frank W, Rieder, 
priced the land to plaintiff in error at $7 an acre; that 
shortiy thereafter plaintiff in error went to Wisconsin and 
inspected the land ani upon his return offered Rieder $6 an 
sore, which offer was scoepted by Rieder; that Rieder peraon- 
ally drafted a short form warranty deed, which wan executed 
and delivered to plaintiff in error on September 38, 1906, 
who then paid to defendante in error the agreed consideration 
of $960; that the land was awamp cr marsh land embraced within 
the boundaries of a drainage district, which, in 1901 or 1902, 
had caused a drainage tax or assessment, payable in annual 
inotaliment@ during a period of 20 yeara, to be levied against 
the jands within ite boundaries; that subsequent te hia pure 
chase of the land plaintiff in error paid the inetallments 
for the yeare 1906, 1907 and 1968, as they became due and 
payable, and made no claim therefor against defendante in 
error until Osteber, 1909, 
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Defendant in error, Frank V. Rieder, teatified that, 
upon the occasion in Harriaon's office, plaintiff in error 
asked him what he wanted for the land, and he told him he 
wanted $7 an acre net; that he told plaintiff in error how 
the land was situated, and that it was reclaimed marsh land 
in @ drainage district; that plaintiff in error wanted to 
know how near the drainage canal was and he drew & map whereon 
he indicated the location of the main drainage canal about 
80 rode east of the quarter section and of two lateral ditches 
across the cornera of the quarter section; thet he told 
plaintiff in error that the coset of the ditch was to be paid 
by an ansesament levied against the land, running for 50 yeare, 
and payable by the owner of the land in yearly installments; 
that in response to an inquiry by plaintiff in error as to 
how euch the annual inatallmenta amounted to he telid him he 
thought he had paid $43, the previous year, and that the next 
installment, which would be due in January, would probably be 
something like that amount and would have te be paid by 
plaintiff in error if he owned the land then; that pisintiff 
in errer waked for the tax receipts and he thought he gave 
them to him, Rieder further testified that he again saw 
plaintiff in error after the latter had inspected the land; 
that plaintiff in error then said that $7 an sere wae higher 
than he could buy aimilar land for in the same lecality; 
that he could buy similar land for $6 an acre and that was 
the price of land in that loeality; that plaintiff in error 
then offered him $6 an acre for the ijand and he accepted the 
offer; that he told plaintiff in error the land had cost 
him #5 an acre when he bourht it and he had paid the assess= 
nente for three or four years, #0 that would make the cost to 
him about §6 an acre, and he would be selling i+ for just 
about what he paid for it; that he wrote out the deed; that 
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he wae unfamiliar with waking out legal forms, but was partie 
eular to get the description right; that the only explanation 
he could give for his failure to insert a provision in the 
deed requiring plaintiff in errer to aseume the payment of 
the balance of the drainage taxea wae that he forget all 
about it, 

Samuel A, Harrison, a lawyer and real estate broker, 
who appears te have as@isted in the negotiations, testified 
that upon the first cecasion, when the parties were in hie 
effice, Rieder axplained the location of the land and dre# 

& plat; that plisintiff in error inquired about the land and 
about the taxes ari Rieder told him the drainage tax was a 
yearly aprersment and amounted to about $42 the preceding 
year, but didn't know whether the taxes would be the aame in 
the future or not; that there was a bond iseue of $50,000, 
covering a certain number of acres, amounting to about one 
doliar an acre; that Rieder brought hie tax receipts and 
showed them to plaintiff in errerj that the land was fairly 
and reasonably worth $6 an acre subject to taxes, 

Pisintiff in error teatified that nothing waa said 
by Rieder about a drainage distriot or drainage assesanents; 
that Rieder gave him some tax receipts, but he had lost them; 
that he aaw what he aupposed wae a drainage ditch when he 
inspected the land; that he never promised to anaume the 
payment of any drainage assessments and did not learn of 
any such avsesanents until two years after the execution of 
the deed, 

The testimony of plaintiff in error is evasive and 
disingenuous and entitled to little weight. 

While the evidence fails to show that tie parties 
entered into sn agreewent, whereby in expreas words plaintiff 


in error assumed the payment of the subaequently accruing 





118 
le ie bd es Samay esas — 
motvinsiqxe ylao edt tel? ytdgts moldqtsowed odd Foy —* mo 

ed? ht abletvorq & #¥eunt OF wwiter ' via ‘oY ovis 
"Yo Viehiyay ov ‘sutdenk 89 xotxe af Yidatela gal 
— ASN AL Viki tad al a eT 
Siyieios: Warttoat> T2s4abal@ ted so — ———— 
qtoloid States [sor bas toywal & ,noelrzel teat 
botitiesd . ondttattopen oa? nt botelven ‘Owad of 
“dtd GY dive Usreteg Was cedw ad lededo Vert of 
worh bie bast off Yo notdnoo a tanta Hl 
Baw bist of¥ tuodse bettupal rorxe mt Yritarery seas 
'p taw ug ys tows ott Gta bry YesetW king Woke 
Parnwosty oft 889 Yuodi os bernvone bad Fromee 
af ‘oats ‘sat bd’ brvow wexer out Yéd¥oawwons PV ab 
{000,029 to ‘sivews ‘bau’ bod Oxi’ Yas YOR! a8" edu 
‘ene debe! of hat ¥ivods \eeros Yo rodmsd Hibéyeo a 
‘ban oyfoods xe¥ ld tdyuowd sebetn fedY “oto a 
vats? saw bast edt tad? ‘Feoxze al Whaat oy 
es "eexnt 04 doetdue eros as BF dtxow ye y 
bise eae gitivon fadt bettideod xorte ab Moa tet⸗ eas 
jataoascvens — x0 totzteth oganterd & tuoda 4 
jated? teol bad on dud etqteoos xad emoe ald Ov: — — 
64 node dotih ganiazh a asw Besoqiue od fede wae oa ek’ —— 
oii} sawes OF bectworg Yeven ou ad? haat odd bedoome J 
Yo most ton bih bas efmemecoess oyeniaxh yas Yo oa pe 
to molttyooxe edt 10%te eraey owe {tins — J * 


+ ae lt 2 
9— 


—— 
ton 


a 

























La 


bas evieave of torie at Yritntola to Ynoul¥esd ox? 

waglew offs2t OF betttine bas 6 it 

soltisy of? Yad? woe OF eftaY Sowedive odd ofan“ * °° °"™ a 
Widalslg sbhrow seoxrgxe at Ydetedw ,snemeotRe Hs ota! berotae 
gatvicos YLtnoupeadue edt YW sunayeq od? bomvecn toxse wh 






— 

drainage aosenoments, the evidence léaves no room for doubt 
that the land wan sold by defendants in error in the belief 
and with the understanding thet plaintiff in error would be 
reguired to pay the subsequently accruing drainage assesanenta, 
and that plaintiff in error had the like underatanding, and 
that when he sequired the land, he fully purposed to pay such 
drainage assesenents, The present ineistence of plaintiff 
in error to the contrary ie manifestly an afterthought. He 
paid such drainage assessments for three years vrithout come 
plaint or protest. He wae informed that the land had cost 
defendantsin error $5 an acre in the firat inetance and an 
additional $1 an acre for taxes and assesomenta, and that 
defendanta in error agreed to accept hie offer of 96 an acre 
in consideration of the fact that at that figure they would 
realize the cost of the land to them. 

Olearly, the deed as drafted does not express the 
actual agreenent between the parties, according to their 
mutual underatanding and intention, and ite failure to do 896 
is due, as atated by defendant in error, Frank ¥, Rieder, to 
his having forgotten to ineert a provision in the deed to the 
effect that the conveyance was made aubject to ail unpaid 
taxes and acneasments levied against the land. The omission 
of thie or a like provision from the deed was o mietake of 
fact, such ae will justify a court of equity in reforming 
the deed by inserting euch provision. Dinwiddie v. Self, 
145 Ill., 32960; Deiacher v. Frice, 148 Il1., 383; Purvines 
ve Harrison, 151 I11., 219. 


The decree is supported by evidence which is 





convinging ond ia affirmed, 


DECREE AFFIRMED, 
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THE WISCONSIN LIME & CEMENT COPDARY, 
Appelfee, APPEAL FROM 


VS. 


HERMAN C, LELIVET, ' 


COUNTY COURT, 
COOK COUNTY. 


1S2T.A. 436 


F MR. JUSTICE BAUME DELIVERED THE ——— OF THE COURT. 


Arfellant. 


From a judgment recovered by appellee againat 


if 


appellant, before a justice of the peace, appellant tock an 
appeal to the County Court, where a trial by jury resulted 
in a verdict and judgment against him for $175, to reverse 
which judgment he prosecutes thia further arpeal, 

Appellant, who wae a general building contractor, 
sublet a portion of the work en certain buildings to one 
Herman Stange, who purchased vertain material from appellee 
for use in said buildinga. Sometime after said materiales 
were furnished appellee applied to Stange for payment there- 
for, and Stange on or about May 83, 1910, gave to appellee a 
written order for $350 upon appellant. This order was never 
accepted by appellant in writing, but appellant paid $175 
thereon to appellee upon the receipt from appellee of a 
written waiver of a lien upon the buildings. In January, 
1911, appellee brought suit against Stange in the Municipal 

* Court to recover the amount claimed to be due after allowing 

. him credit for the $175 paid by appellant on said order. 

: When said suit in the Municipal Court wae reached for trial 

* further negotiations between the partiea resulted in appellee 
procuring from Stange a duplicate of the original order upon 


appellant which had been lost, and the dismissal by appelice 


tS ies 
aa 


of ite suit against Stange. pon the refusal thereafter of 
appellant to pay said claim this suit was inatituted against 
him by appellee. 
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The evidence fer eppellee tends to show and the 
jury were warranted in finding that upon the occasion when 
appellant paid $175 upon the original order, and when he 
secured from appellee a waiver of its lien, he promised to 
pay the balance of the order in sixty days, and thet in 
January following, when appellee procured 4 duplicate order 
from Stange and dismissed its eauit againet the latter, such 
action was taken upon the promise of appelient to pay the 
balance of the claim, 

The written order in evidence corresponds precisely 
with the definition of a bill of exchange, a9 stated in 

).KO17 65, 
Section 125 of the Negotiable Instruments hots put no recovery 
can be had thereon, because the same waa not accerted in 
writing and signed by appellant, as required by Section 131 
of said aot TASe ATL / 

Ignoring the order, however, ae the basia of a 
right of recovery, there is evidence which justified the 
jury in finding that a centrast of novation was entered into 
between the parties, whereby appellant became liable to pay 
to appellee’the amount in controversy. 

The record ie not free from error rejating particue 
larly to the liability of appellant upon the order in evidence, 
but ae the competent evidence in the record ia sufficient to 
support a recovery on the theory of a novation the judgment 
atanda for aubstantial justice within the established rules 
of law and will be affirmed, 

JUDGMENT AFFIRMED. 
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MICHAEL GLIATTO : 
A PEAL FROM 


SUPERIOR COURT, 
QCOK COUNTY. 
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. WILLIAM POBRITZ et al. 
“Sy be Appeal of VILLIAK D 


of Christian Dobrits, Stieduhie.bidicin-squity ir the. nature. 
— — — — 
Vina-oneditore-bili-tn-the-Supertor-Gourt against Christian 


Debritz, *liliam Dobritz and Joseph EF. Saunrusk to set aside 
* * TLIO — SIR Mines ee Ee LO 
& conveyance of certain real estate from Christian Dobrits te 


AL Nobvritz as having been made te hinder, delay and 4er- 










fraud appellee in the collection of hia judgments. Upon 
the hearing before the chancellor a decree wae entered astting 
aside said conveyance ae azeinet appellee, subjecting the 
real estate to the lien of appellee's judgmenta, and arpointe 
ing a receiver to collect the rents of the premises and apply 
the same in payment of said judgments, Villiam Dobritz alone 
1 oa frow this decree, ren 
—— “It was etipulated upon the hearing that the defene 
dants, Christian Dobrit2 and Joeeph FE. Baumruck, were duly 
served and defaulted; that in the original suite in the 
Municipal Court by appellee againet Christian Dobritz judge 


ments were obtained by default; that Christian Dobrita who 


7 FoF 


owned the premises in question conveyed the eame by deed to 

hie son, William Pobritz, the anpellant, on September 14, 190%, 

one day pricr to the recovery by appellee of the first of 

@aid judgmenta; and that said judgments are wholly unsatisfied. 
The errors assigned upon the record are presented 


* to us in groge with an informality and brevity (however much 


























€2 
* Tou ,LL@L , mrt odode 
rity vines ini séfrhiae <t senebhive Gort 
— V not pe — patient tt botaewshy e108" +) 
xrauod norawewe = Revive’ a” bel laqegggnzd * 
— goon Pero ite de seared 
yen iiser DMG ys 
foie .eattel so s Shue = (2 Oem “ap bind 
ia h ak aT 10 MOTEITO, maT aagariaac 


rege Soars 
der ibere tnomy but edt 
ARETE YT Ie RE Ldn OE — 
nase edd’ oatan⸗ 298-6 (O° 
“gbies tee oF doduawed JT dqoedt —— 1 
of St h4dOd aabtetaid mort edatad [her mists60 0 — vei 
0b bfie yoten robald of obow aved ‘aatvad ene treo nail 
cogil .atroag byt eid to noltoel {oo oat at 90 ani 
guitien hevétns ‘new odtoeb a OL(eonkKS Orit — 
oii? sittootdue yeolfouen tentage se eonatevaed Blew OB, 
<dHi6 G6 bAL  dtnodybat @ ost éqae Yo ndtt od? OF Sdad 
Uldae bie woblmory #id to estes odt Fool l06 oF sev edeT 
enole sticdod walilin ,admedybet bier Yo Fremyeq cy 
Pciiy pAb yo ley speee ott See's _) 0b400B ORME HOTT fo 
anetsd #4? tout yakrisd od? noqe botalaqite ane #17 
yiud stew (sourmst .7 aqoeot une 89 tidod auttat rad 
od? ai ative Lantutvo ed? at todd (bet tvateb ‘has ” 
ayhut af trdod mabtetdd fentage ooflogqs "Yd P1000 “Lsq | 
Odw stixrdod naitelsd) tad? ;a¢iuasteb yd bénteddo 0 nc 
of bosb vd ease od? beyavnoe nolisenup at soe tmorq edt b 


by 


e208L ,df tedmetqe? ao ,taslloqase ont ⸗vaaces aatitie 00 = 
bre 
to text? od? to eelleqqa yd YIsvo0e1 od? ‘et soisq o> 


« Ve 
b i] 


ebetteltsenu yliodw e1s etnoapbyt biee ted? bas jetmeaghut X > sa 


le pap 
befneseiq ote birooe1 ed? aoqu bongleas etoz19 eT 


doum iovewod) ytivexd base —— aa it iw eeors ak ‘ Py 
ta 


\, (G45 


~ Bm 
brevity may be desirable) which afforda no assistance whatever 
in the consideration and determination of the errors assigned, 
and the decree might well be affirmed for that reason, we 
have, however, elected te consider the case upon its merita 
as presented in the record, 

It is clearly established by the evidence that the 
eonveyance in question wae mady for the axprese purpose and 
with a fraudulent intent on the part of both the grantor and 
the grantee to defeat the collection by appellee of hie judge 
ments aguinat Christian Dobritz. In this etate of the case 
it ia immaterial to determine whether or not aprellant paid 
hia father a valuable and adequate consideration for the pro- 
perty conveyed. 

"A transfer of property must not only be upon a 
good consideration, but it must also be bona fide. Even 
though the grantee or assignee pays a valuable, adequate and 
full consideration, yet if the grantor or aasignor sells for 
the purpose of defeating the claims of his creditors, and 
such grantee or ansignee knowingly asaists in effectuating 
such fraudulent intent, or even has notice thereof, he will 
be regarded as a participator in the fraud, for the law never 
2llows cne man to assist in cheating another."  Beidler v. 
Crane, 135 I1l., 923; ark are #15 Tll., 24, 


While the conveyance was subject to be set anide 





as to appellee, it was valid and binding as between the parties 
to it, and there was no error in setting aside the conveyance 
a8 to appellee alone, | Ward v. Enders, 39 I11., 519; Harmon 
v. Harmon, 63 Til., 512. 


It ia suggested here that the premisea conveyed 
constituted the homestead of the grantor, Christian Dobritz, 
and were exempt from exeoution, and that a conveyance of 
property which is so exempt can not be set aside as fraudulent 


at the instanee of a creditor. 


a 


























-B- — QREGL i, aise aeauei . 
tevetadw conatstees on ebrotta dotdw (eldoriaeh ed —— 


ebongleans ezor19 eft to moltantazeteb hae aol tarsbienoe od 


oF  smoeeor tad? sot boar tttn os Liew. — 
ofizea eft aoau oo⸗o of betoele Aovrovoc 


is a, — 
at gous forme | ane xd bodezidateo’ xti⸗ote 


’ 


Tei} ‘rbot: «2 
bas esoqiw4 enexqxe Sdt x0? obum son go teoup ss 


bie totse1g odd dtod Yo teq eat no snotut aolutusat 
“abut eid 0 oot toaa⸗ YS noltovlics ed? tavtep b 08 eotns: 


ence ot » otste ord 8 +38 badod _nabtatsdd ) ant 
“isa taaltoaae ton 10. ‘redg ode —“ ot tstretsumt 

& 202 ye Tiel Oil Cte P bea 

—— oat wot no t3ar0b10009 efeupebs bas eldaulav a 
' . ¢ 


daasts t ue Lasot math 





_ Ko 
$ 5 2 Fi 0% Te $444 5 antaee 


s nou * vino, toa tema xtr0q019 to mt nent bee 
—* ye ne ae 


sovi -QbIT sod © od oste fein $2 sud so 


bo C1 Oe 


t eld lov as inen 19 999 
bas etaupebe aus vea Cong — oft 


x0? ation — 29 rotnesg odd tt fey pmo tiare 


baa .exottbete atd to amtelo od? yattaeted to oroaus 4 


“gate sut certo at steless vignivons congtecs, 70 eras⁊ 
iiiw od Koorod⸗ eotton ead seve 10 70 q#netnl ta9 —— 
seven wal ed? 10% youart ed? mt wotaqtottzeq 8 es t be 
»¥zeibieg *. sedtons gatteedo at selves or nom 

| ofS 4. fLT ars zegtall_.¥ Anes jse ft 8 fe 
obies tee od of toetdua saw sonayevnco edt efiaw 
settzeq od? neexted as B tcc A bas bi lay say tt ,eottonae @ 


sonsyevnoo ons — galstee al szor7z0 on one ores * 


ie —— 


Gomzsh ele pati? gs Bacall ay bie +00 Li vot legge « 
SLB eo ffl 8 s: 


beyevaco — od? tad? araa beteeggue et 4 
ettixndod asiteizdd ,sotmety od? to buoteomod out beaut ite 


to eonsyevn0e 6 tad? baa .nottuoexe mor? tqmoxe — 
saelvbuart as obtas +29 od fon mao Iquoxe os 98 doldw 55 


» to? tbero Py to Prorat Hn edt ta 


“38 
eo 
"igs 


-3e 

This question does not aprear to have been raised in 
the court below, and the record does not disclose affirmatively 
the facts necessary to eusetain a claim that the property in 
question, when it waa conveyed, wae the homestead of the 
grantor. The question is not presented for our determination 
upon the record, | 


The decree is risht and ie affirmed, 


DECRER AFFIRMED, 
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SOPHIA BERG, 
Arvpellee, 


APPEAL PROK 
CIROUIT COURT, 
COOK COUNTY. 
1821.4. 449 


YR. JUSTIC AUME DELIVERED THE OPINION OF THE COURT. 
Thia ia a suit by arpellee against appellant to 
recover damages for personal injuries, wherein a trial by 
jury in the Circuit Court resulted in « verdict and judgment 
against appellant for $1,000. The declaration charges that 
on March 14, 1910, appellant was using and operating an 
automobile and driving same along Madieon atreet near its 
intersection with California avenue in the City of Chicago; 
that appellee wan walking along and upon said Madison street 
and in the exercise of ordinary care for her own aafety; 
that appellant ec negligently and careleasly ran, operated 
and managed said automobile that by reason thereof said 
automobile ran against and violently etruck apreliee and 
she was thrown with great force and viclence to the etreet, 
and thereby injured, eto, 

Relative to the questions of fact involved it isa 
urged that a consideration of the evidence discloses that 
appellant wae not guilty of negligence; thet appellee was 
guilty of contributory negligence; and that the damages 
awarded by the jury are excessive. 

At about 6 o'clock on the evening of February 14, 
1910, appellant, accompanied by hie son, Charlee D. Fisher, 


his wife and Mies McNulty, were riding west on Yadison street 


in appellant's two seated automobile, which was being driven 


by appellant's son, *ho, with his father, occupied the front 
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a 
seat. As the automobile approached California avenue from 
the east, it was running in the north or wert bound street 
car track. The roadway on either side of the two street 
gar tracks there wae impassible for travel by reason of the 
accumulation of snow and ice. A weat bound atreet car 
which iemediately preceded the automohile was atepred at the 
intersection of California avenue by reason of a blockade of 
atreet oars ahead of it, one of which care was then dis- 
charging and receiving paosaengere at the usual eatorping place 
on the west line of California avenue. “hen the atreet 
car, which immediately preceded the automobile, stopped, 
the automobile wan turned to the left upon the scuth or 
6aatbound track, and eo proceeded wveat until it was stopped 
after appellee wan struck, Appellee alighted from the 
rear platform at the north side of the street car which had 
atopped at the xeat line of California avenue, and walked 
around the rear of said car and in front of the one immediate} 
ly behind it for the purpose of crossing Vadison atreet and 
proceeding south toe her hone, As appellee emerged from 
between the two street care and was creasing the south or 
enet bound car track, she was struck by appellant's automobile 
and suetained the injuries complained of, 

Witnesses on behalf of avpellee testified that aa 
the automobile approached the place where arpellee waa struck 
it wan running "fast", at an estimated apeed of 15 to 25 miles 
an hour, and thet ne horn or other signal of ita approach was 
sounded, while the oceccupants of the automobile testified that 
when it wae turned into the south or east bound car track 
its speed was redused to from four to six miles an hour and 
that the signal hern was blown continuously. Appellant and 
his son both testified that when they first saw appellee, as 


she emerged from between the two street care, she was fifteen 
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or twenty feet distant from the automobile, Appellant's 
son teetified that at a speed of four or five miles an hour 
the automobile could have been atopped within a distance of 
three or four feet, considering the condition of the street, 
and that while running at « speed of 15 or 40 miles an hour 
the automobile could have been atorped within a distance of 
10 to 15 feet. It ia uncontroverted that after appellee 
wag gtruck she became entangled beneath the forward portion 
of the automobile and was dragged a distance of from 10 to 12 
feet along the track before the automobile waa brought to a 
atop. The same witness also teatified that he observed the 
street car from which appellee alighted, aa it stood at the 
weet line of California avenue, and knew that paseengers were 
then alighting from asid car, 

In driving the sutomobile weet upon the east bound 
street car track the driver was violating the jaw of the road. 
If the exigencies of the situation required the automobile to 
be driven weat upon the east bound track, for the purpose of 
passing the bicckaded street cars, ordinary cure on the part 
of the driver demanded that he keep the sutomobile under 
control, #0 us to avoid injuring persone who might be croasing 

the atreet at the point where anpellee was atruck. We have 
no hesitancy in holding that, whether or not ths driver of 
the sutomobile sas guilty of negligence, as charged in the 
declaration, was, under the evidence, a queation of fact for 
the jury, and that their determination of that iesue isa amply 
supported by the evidence. Upon a conraideration of the 
testimony of Charles D. Fisher the jury were justified in 
concluding either that he was driving the automobile at a 
speed of approximately 20 or 25 milea an hour, or that he 
wae driving the same heedlesaly and @id*not see appellee until 
she was atruck. 


Appellee testified that, ae she went south between 
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the two atreet cars, she glanced toward the east, but saw 
nothing approaching; that as she was about to cross an east 
bound etreet car track her attention wae more particularly 
directed in observing whether & car “was approaching on that 
track from the west; that prior to being struck by the 
automobile she had no notice cr knowledge that it was ape 
proaching from the east. Yhether or not the conduct of 
appellee, upon the occasion in question, and in view of the 
situation as it then and there exiated, constituted reasone 
able care for her safety, was a question of fact aa to which, 
upon this record, the verdict of the jury must be held te be 
conclusive. Counsel for appellant prese upon our attention 
the testimony of three or four witnesses to the effect, in 
substance, that appellee on several occasions in conversations 
relative to the coourrence in question aaid it was ae much 
her fault aa it wae Mr, Fisher's. Thies statement, if made 
by appellee, was the expression merely of her conclusion in 
ignorance of the conduct of the driver of the automobile. 
It was not the statement of a concrete fact inconsistent with 
the exercise of ordinary care for her own safety, True, 
appellee might have avoided the injury if before attampting 
to crose the east hound street car track she had exarciaed 
greater caution in looking to the east to observe whether a 
vehicle was approaching from that direction, but under the 
exiating facts, it oan net be ssid that in failing ao to do 
appellee was chargeable with a want of ordinary care. Under 
all the facts and circumstances appearing in the record we 
are not dieposed to attach to thie atatement a weight and 
importance *hich makes it conclusive against appellee upon 
that iesue. 

The evidence relating to the character and extent 


of appéliee's injuries is sharply conflicting. If the 
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teatimony of appellee and of her attending and examining 
physicians is true, her injuries are severe and permanent, 
and the damages are not exceacsive, We would be unwarranted 
in saying that in eatimating the damages which appellee suse 
tained the jury were infiuenced by passion or prejudice, or 
that they failed to properly congider and weigh the evidence 
bearing upon that question. 

The court did not err in refusing to atrike out the 
testimony of appellee's witness, O. B. Jackman, relative to 
the automobile and the speed at which if was traveling. 
Jackman was employed as a clerk in a drug store located on 
the southwest corner of Madison street and California avenue, 
into which store appellee was carried after #he wae injured. 
He testified that ceincident with the cecasion in question 
he waa engaged in the store and saw an automobile coming from 
the eaat and running very fast on the south side of Madison 
street; that he did not leave the store; that he did not 
gee the automobile come to a stop, but saw it after it had 
stopped and saw the crowd gathered around it; that when he 
firet noticed the automobile he saw two persone in the front 
part of it. The witness was not able to identify the auto- 
mobile aa the one which belonged to appellant, but in view 
of a1] the facts and ciroumsatances in evidence, and the 
coincidence of time and place, it was fairly « question for 
the jury whether the automobile which he observed was the 
automobile in question. 

Appellant's objections to certain hypothetical 
questions propounded to a witness called by appellee ae a 
medical expert, and to the anawers of anid witness to said 
questions, are fully considered and determined in Shaughnessy 
Ve. Holt, 256 111., 485, and cases there cited. 


The thirteenth instruction tendered by appellant 
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~ 6 « 
Was too narrow in its scope with reference to the negligence 
charged in the declaration and was praperly refused, The 
subject matter of the insatruotion was eufficiently covered 
by other inatruotions given to the jury. 
There is no error in the record and the judgment 


ia affirmed, 
JUDGKHENT AFFIRMED, 
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APPEAL FROM 
CIRCUIT COURT, 
COOK COUNTY. 
Le2i1.A. 450 


WR, JUSTICE RAUME PELIVERED THE OPINION OF THE COURT. 


vs, 


isnt. 


This is an appeal by 8. M. Shaffner from an order 
of the Circuit Court committing him for contempt for his 
failure to pay to his former wife, Jonnie Shaffner, the ine 
etallmente of alimony for December, 1910, and January and 
February, 1911, as provided in the former decrees of the 
court. 

The decree of divorce was entered October 23, 1888, 
and a decree fixing the amount of alimony to be paid by appel- 
lant at $80 per month was entered October 29, 1888. On 
Maroh 30, 1905, a decree was entered declaring the alimony 
fixed by the former decree to have been paid to May 1, 1905, 
and fixing the alimony to be thereafter paid at $50 per month. 
On March 24, 1911, appellee filed her affidavit showing that 
appellant had failed to pay the installments of alimony as 
above atated, and thereupon appellent, in response to an order 
te show cause, ete., on March 29, 1911, filed hie sworn answer 
stating that he is without means or money to pay the aum due 
or any part thereof, and has been so unable since the sane 
aocerued and long before; that he intends paying the same ae 
soon as he gets money and verily believes he will be able to 
pay the eame within 30 or 40 days; that he hae no property 
exoept hia law library and household furniture, upon which 
there ig a chattel mortgage of 21,000; that he is heavily 
indebted and owes about $7,000, considerable of #hich is in 
judgments; that he owes $276 for office rent, about $400 for 
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rent of the flat he oceupiee, for which he paye a rental of 
$50 per month, and a house keeper 27 per week; that it costes 
him about $15 per week for groceries, mente, ete,; that his 
offices rent in $53.50 per month; that he is 63 yeare old and 
& lawyer and has hie son as vn partner equally interested in 
the business; that for the last eight monthe he and his eon 
have not averaged to exceed #75 per month in said law business; 
that for the month ef March, 1911, the receipts have been 
about $55; that for many years past he has kept no bocke of 
account in his business, because of the amall volume of said 
business; that out of the receipts he paya office ard living 
exyenses ari divides the aurplue, if any, with hie aon; that 
he hae been compelled to borrow and has borrowed money from 
friends and clienta during the last five and six monthea with 
which to pay living expenses, and which money ia still owing; 
that during the last @ix months he has not expended to excead 
$25 on himself for clothing and necessary wearing apparel. 

It is firat urged that the verified return of appele 
lant, which was alone considered by the chancellor, shows a 
complete inability to pay the alimony due, and that the rule 
to show cause should have been discharged. 

In Shaffner v. Shaffner, 318 T11., 49%, upon a 
showing more favorable to appeliant then in the case at bar, 
the court had the same question under consideration, and held 
that the order committing appellant for contempt wae properly 
entered, Since the decision upon the former appeal the allie 
mony has been reduced to $50 a month, and appellant appears 
to have been relieved from the neceseity, which then existed, 
of supporting hie subsequently acquired wife and atep daughter. 
Although living as a single man, he cecupies a flat at a 
rental of $50 a month, and employs a housekeeper, to whom he 
pays $7 a week. Since the hearing upon hie former appeal, 


appellant has voluntarily inourred an added incumbrance in 
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the acquisition of a partner, with whom he divides the earnings 
in hia business, Appellant atates in his verified return that 
the receipts from his business have not averaged £75 per month, 
but he fails te state his earnings in his bueinesa, While 
appellant appears to keep no books of account, he may neverthe- 
less keep a mental ledger. 

The showing by appellee that appellant had failed 
to comply with the decree directing the payment of alimony 
afforded prima facie evidence of contempt, and the burden wae 
thereby cast upon appellant to shew that his failure in that 
regard was due entirely to his inability to pay. Shaffiner ve 
Shaffner, aupra. The showing made by appellant wae ineuffie 
cient to purge him of contempt. 

It ie next urged that as the original decree re- 
quiring the payment of alimony to appellee was entered in 
1888, any remedy for a failure to comply with such decree is 
barred by the twenty year etatute of limitations; that there 
ia no distinction in this reapect between judgments at law 
and decreea in equity; that both out-law in twenty years, une 
less revived within that period after rendition. 

Appellant entirely ignores the fact that the last 
decree in the case was entered in 1905, but if the decree of 
1905 be disregarded, it must still be held that the decree of 
1888, whereby appellant was required to pay alimony in monthly 
installments, is a ¢entinuing order, as to which the statute 
of limitations does not begin to run until the last inatallment 
becomes due. 

In Craig v. Craig, 163 I]l., 176, it was held that 
alimony decreed upon the dissclution of » marriage, if payable 
in installments, ia, unless otherwise specifically provided, 
an allowance for the suprort of the beneficiary during the 
joint lives of herself and her divorced husband. If the 


duty of support continues during the joint lives of the parties, 
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it is clear that a decree providing for the payment of alimony 
in inatallments, as in the case at bar, cannot be affected by 
the statute of limitations, 

If the decree had provided for the payment of a 

as alimony, 

sum in gross,/a different question would be presented, 

The order is affirmed, 


ORDER AFFIRMED. 
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JENNIE SHAFFNER, 
‘ 
4 


ppellee, APPEAL FROM 
CIRCUIT COURT, 
COOK COUNTY, 


821A. 451 


Oo ° 
UR, JUSTICR BAUME DELIVERED 4 OPINION OF THE COURT. 


Appellant. 


This ie an appeal by B. M. Shaffner from an order 
of the Circuit Court committing him for contempt for hia 
failure to pay to his former wife, Jannie Shaffner, the 
inatallmente of alimony for March and April, 1911, as provided 
in the former decrees of the court, 

The precise questiona here involved vere considered 
and determined in Shaffner v. Shaffner, No. 18015, in which 
Gage the opinion of thie court has this day been filed, and 
for the reasone there atated the order of the Cirouit Court 
will be affirmed. 

ORDER AFFIRMED. 
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CLAUDE B. DAVIS, doing business 
CLAUDE B. DAVIS & CORPANY, 

Defendant = ERROR TO 

vs, ⸗ CIRCUIT COURT, 


BAX J. * and SILHELMTWA STRAUCH, COOK COUNTY. 
Plaintifte in Errer. ) 
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MR. JUSTICE HAUME DELIVERED THE OPINION oF THR covet. 


This writ of error ia prosecuted to review a 
purported record of certain proceedings in the Circuit Court, 
wherein defendant in error recovered a judgment against 
plaintiffs in error for $208, which judgxent plaintiffs in 
error, at a subsequent term of aaid court, sought unsuccesse 
fully to have vacated and set aside, 

The purported abstract filed by plaintiffs in error 
is a mere index of the record and is wholly insufficient to 
present the questions aeught to be raised for our conszidera= 
tion. 

Furthermore, notwithatanding there is no biil of 
exceptions in the record, the record containa 2 bill of 
particulars, together with certain motions ana affidavitea, 
which can only be properly preserved by s bill of exceptions. 


Star Brewery v. Farnsworth, 172 Ill., 247; Hartenfela vy. 
} isin e> 107 Ill. App., 88; Christie v. faiker, 126 Iil. 








— APP. > 424 ° 
The judgment is affirmed. 


JUDGMENT AYFIRVED. 
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MAPLEWOOD COLLIERY CONPARY, 


Plaintiff in Erref, ERROR TO 


WS. | SUPERIOR COURT, 
Defendant An Error. 


MA. JUSTICE BAUME DELIVERED THE OPINION OF THE COURT, 


Thies writ of error is prosecuted to review the 
record of certain proceedings in the Superior Court, wnerein 
in an action of replevin brought by plaintiff in error against 
defendant in error an aliteraative judgment wae rendered that 
Plaintiff in error return the rroperty described in the writ 
to defendant in orror, and in default of such return thet 
defendant in error heave and recover from plaintiff in error 
$270 and coats of suit. 

To the declaration in the usual form defendant in 
error pleaded, first, son cepit, second, non detinet, third, 
property in enother, and fourth, thet the property wae Gé-= 
livered to defendant in error to perform cértain work upon the 
same and furnish certain materials, and that defendant in 
error performed said work and furnished 3aid materials, hereby 
plaintiff in error became indebted to him in the sum of #400, 
to secure the payment of which defendant in error waa entitled 
to detain the said property. 

Upon the overruling of notions interposed by pisin- 
tiff in error for a continuance a jury was impaneiled to try 
the case, and such trial proceeded in tne absence of pleintiff 
in error and resulted in a verdict as follcws: 

"We, the jury, find the issues for the defendant and find 
the amount due from the plaintiff the sum of Two Hundred and 


Seventy Dollars and asaess the darages at the sum of Two 
Hundred and Seventy Deoliarsa.*® 
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Upon the wotion for a new trial defendant in error 
remitted the damages for the detention of the prorerty to one 
cent, and the motion for a new trial was then overruled and 
judgment entered as follows: 

"That the plaintiff make return within ten dayea of the 
property seized by virtue of the replevin writ aforesaid, 
vigs*****and thet in default of euch return, the defendant 
have and regover from the plaintiff the sum of $270.00 and 
costs of suit, and thst he have execution therefor." 

It is firat urged that the motion of plaintiff in 
error for a continuance waa improperly denied. The record 
diacloses that in support of the wotion first wade for a 
continuance, which waa denied by the court, the affidavit 
filed by plaintiff in error failed to conform to the ree 
quirements of the statute, and that on the following day 
plaintiff in error agsin moved for a continuancé uron the 
Same ground, and in support of such motion, hich waa alse 
denied by the court, plaintiff in error filed a suificient 
affidavit. The motion for a continuance first interposed 
was properly denied, and to have granted tne second motion, 
based upon the like ground, would have been equivalent to 
improperly permitting plaintiff in error to amend its motion 
for a continuance. Both motions were properly denied. 
Stockley vy. Goodwin, 73 Ill., 127; Horthwestern Aid Ass'n 
Ve. Primm, 124 Iil., 100. 

It is next urged that the instruction given to the 
jury as to the form of verdict was imrroper. The propriety 
of the action of the court in giving this instruction ia not 
properly preserved for review, but if it were we snould be 
obliged te hold that no harm resulted to plaintiff in error 
by the giving of the instruetion. The uncontroverted evidence 
fully establishes the facta averred in the fourth srecial plea 


filed by defendant in error, and the instruction, together 
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with the verdict and judgment, are clearly and properly 
referadlie te said rlea. 

There is no assicnment of error calling in question 
the action of the court in permitting the cavee te rrocsed | 
to trial without a rvle on plaintiff in error to reply to the 
several pleas, and plaintiff in error is, therefore, precluded 
from raising the point. 

A judgment in the alternative wae croperly entered. 


Janes v, Silbert, 168 Til., 627. 


The judgment is affirned, 


JUDGMENT AFFIRVED, 
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FERDINAND ¥, JAROS, 


Plaintiff injfError, ERROR TO 
Ve HUNICIPAL COURT 


EDWARD JOHANNING ‘gna A. OF cHTCAGO. 


= 


VERTZBERGER, f 
Dererigants in Error, 


HR. JUSTICE BAUME DELIVERED THE OPINION OF THE COURT. 


In a@ suit brought by plaintiff in error against 
defendants in error in the Municipal Court to recover #328,50, 
alleged to be due for legal services, a trial by jury resulted 
in a verdict and judgment againet defendante in error for 
23.50, admitted to be due, and plaintiff in error, being 
aggrieved by the insufficiency of such jwimment, prosecutes 
this writ of error, 

In June, 1909, defendants in error, “ho were cone 
ducting a laundry business, as partners, and one, Hilbern, 
were made defendants in a suit inatituted against them in the 
Cireuit Court by the Schriver Laundry Company to enjoin them 
from employing and permitting said Hilborn to solicit tne 
business of said laundry company, and plaintiff in error was 
conaulted and retained by them to defend aaid suit. Plaintiff 
in errsr claims that the services rendered by him in saia suit 
were reasonably worth the sum of $500, and defendants in error 
do not conteat the reasonable vaiue of such services, but 
deny liability therefor. In March, 1910, defendants in error 
were made defendants in 4 auit instituted against them in the 
Municipal Court by one, Richards, and plaintiff in error was 
retained by them to defend said auit. For his services in 
the Richards case plaintiff in error charged #25, and the 
reasonableness of said charge is admitted, but lisbility 


therefor is denied. From the decree entered against them 
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in the Circuit Court defendante in error prayed an appeal to 
the Appellate Court, and thereafter plaintiff in error withe 
drew his appearance in said case for the reason that defendants 
inerror had failed and refused to pay for services rendered 
by him, and for the like reason plaintiff in error withdrew 
hia appearance in the Richarda case in the Municipal Court. 
Defendants in error deny liability for the services of plain- 
tiff in error in the injunction case upon the ground, as they 
allege, that plaintiff in error agreed to perform asid services 
upona contingent fee to be realized by him from the complainant 
upon the injunction bond for $500. Liability for the ser- 
vices of piazintiff in error in the Richards cage ize denied 
upon the ground that pisintiff in error szreed to rencer all 
necessary services in said case for 335. 

Upon the issues of fact invoived, it is sufficient 
to say that the evidence is sc closely conflicting that, if 
no prejudicial error had intervened, we shouid have been com 
pelled to sccept the verdict of the jury as final. The record, 
however, discloses that after the close of ail the evidence 
and after the arguments of counsel, the trial court, befers 
inatructing the jury as to the law of the case, read to the 
jury the affidavit of serita or defense filed in the case by 
defendant in error Jchanning. The affidavit of merits, as 
drafted, sets out the defendants' version of the controversy 
in detail, and the procedure adopted by the court improperly 
emphasized its significance and was calculated to prejudiciaily 
influence the jury to give undue weight to the sworn state- 
wente therein contained. If the sworn statement of claim 
filed by plaintiff in error had alse been réad to the jury 
the effect of the action of the court in reading the affi- 
davit of merite filed on behalf of defendants in error might 


have been minimized. 
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The objections urged to the rulings of the court 
upon the instructions are untenable, 

Aa the judgment must be reversed for the reason 
above given, it ia unnecessary to consider and determine the 
error assigned upon the action of the court in refusing to 
grant a new trial upon the ground of newly discovered evidence. 


The judgment is reversed and the cause remanded. 


REVERSED AND REFANDED. 
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HERMAN L. YOLFF, for the use ⸗ 1 8 2 Pete 4 5 4 
ef Barnett Zollo, 

Defendant inférror, ERROR TO 

, MUNICIPAL COURT 


ERNEST ©, CROS usiness C¥ CHICAGO. 


as E. M. CROSS\A 


HR. JUSTICE BAUME DELIVERED THE OPINION OF THE COURT. 


Ernest M. Cross, doing business as E. K, Cross & Co., 
proseoutes thia writ of error to revies the record of a roe 
ceeding in the Municipal Court, wherein thers was a finding 
and judgment againet him in favor ef defendant in error 
for $366.92. 

The statement of claim filed by dsfendant in error 
ie for damages occasioned by tae failure of plaintiff in error 
to deliver 160 cases of eggs according to quality, a8 per ine 
spection and sample, purchased by defendant in error September 
14, 1910. The affidavit of merite and claim of set off 
filed by plaintiff in error states that defendant in error 
pought of rlsintiff in error 160 casee of eggs for #1,138., 
and paid therefor on account $341.42; that plaintiff in error 
procured for defendant in error a loan of $800 on aaid ef283 
that defendant in error failed to pay said loan at maturity 
and plaintiff in error “as obliged to pay the same and to 
ell said eggs on account of defendant in error; that plaine 
tiff in error thereby sustained a loss of $246.40 on the 
transaction; that defendant in error was also indebted to 
plaintiff in error in the sum of $6 for 2 other cases of 
eges purchased from plaintiff in error. 

It ia unceontroverted that negotiations between defen= 


—“ Pay 


dant in error and one Miller, who was the sales agent of plaine 





a er om ,SICL met ‘itt 
Susop of? Yo egAtiny ‘okwet teste —— —E 

* — * 

wih Sn try $5 OR ronan 

> TRUOD MATTIOIV“VM \ on 
_comebty SeODASTRO TO gion M4 Oreos — ay f " ROR: ¥ 


’ ; oa? * 
—* 


Bite 8 * 
a ae —* — a ae 

6 ome plas 
UD INT FO RRS x SET GRASVIING “MUA ROTeUL .At 
—4 

we a x 


«100 * 28070 — 2 es — —— #0079 aM teense ele 
017 4 to brooe1 od? wolvet of aoaao to shaw eld? ¢ X 
gatbat? a eee exoit atezede of m00 Loqtotaut odd 6 
“mors ak tasbasteb to xove? at wtd tentess 






















shoAtaiet Settee orl! hie 


* 


— 
— E — ‘beth? mtsfo ‘te tnenetete oat ny M 
sox10 at Mitaisia to exulis? edt yd beaotssos0 eegsmnb wt 

-at 194 86 Wt ot gatbro00s agge to seeso ot rv] 
reduo? aos 10119 at sasbaeten xd bessdorug eSlquse bas no 
| ‘Mo toa Yo melo bas etizom Yo tivabliie edT 4! 

⁊oꝛao at #nabasteb ted? setsts sor1ze al Irkeaisla YI 

6-B5L, {8 20% egge to seeeo 08f ze719 at Yitaiel[, to 
worre mk Witmiela stadt i8>. toet faco oos ao aoꝛoaod⸗ 

48339 bas no 008% Yo asol # 10119 al tanbroreb 20? | 
| — te asol blae yaq of beits? 10718 al — 

_ @% bas emse ot yer os begiido sar zo17@ al anit eae 

~alaiq fad? 4101⁊0 at taebasteb to #nyoo0s ao sage bios £ re 
out no On, 0058 Yo esol & beninteue ydersd?t ore at 22 
Oo? betdehai oele saw toqx9 ai tasbasted tans mote * 


Yo eoeso redto § 10% ae Yo mye edt at 70119 al vuisatetg 

T0219 ad ⸗atata wor? bee sdorig a 

—1steh asowted enol satsogen tad? bo aovoꝛ eaooas⸗ at #1 : se’ 
analy to. ta036 eelse odt caw oan —J o bas x0719 * tasb 


~~ Ze 

tiff in error, which commenced about Sertember 15, 1910, cule 
inated on Serctember 14th in the purchase by defendant in error 
from plaintiff in error of 160 cases of ergs at 23 cents per 
dozen; that certain cases of eges then in the store of plaine 
tiff in error sere insrected by defendant in error and others 
acting for him and found te be fresh «ni of sood grade. Fite 
nesses called on behalf of defendant in error testified that 
the 166 cases of egze in question were then in the stere of 
Plaintiff in error anid that Miller said the egsa were all 
strictly fresh, while witneeses called by plsintiff in error 
testified that there were then only 56 cases of the lot of 
eczs in question in the atore and thet the remainder of the 
lot consisting of 156 casern were on the selling floor of the 
warehouse operated by the Chicago Cold Storage Yarehouse Come 
pany; that the esse which were inarected by defendant in 
error in the store were part of the aame lot which waa then 
in the warehouse; that unon the sale of the 160 casee to 
defendant in error they were placed in celd storace in the 
Same warehouse, a warehcuse receipt was isened therefor and 
& loan of $800 was procured by plaintiff in error for the use 
and benefit of defendant in error. 

If all the eges that vere purchased by dsfendant 
in error were in the satore of plaintiff in error at the time 
of the purchase, it isa certain that the 180 cases of ergs which 
were thereafter rlaced in storaze by pliaintiff in error for the 
account of defendant in error were of a different lot and 
inferior quality, because it is clearly established by the 
evidence that no eggs were received at the warehouse from the 
atore of plaintiff in error during Se-tember, 1910. The 
controlling question of fact in the case, therefore, is whee 
ther or not Miller, acting for plaintiff in error, substituted 
other and different egss for those actually purchased by 


defendant in error. While the evidence besring uren this 
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issue is closely conflicting, we cannot say thet the finding 
of the trial court *as unwarrented. If the same conclusion 
had been arrived at by a jury, we could not say that the 
verdict was manifertly wrong. 
| It is insisted that the court improrerly permitted 
the witness, Tobin, to interrret the rerort of an inspection 
of the eggs in question made by an emplovee of the Chicago 
Butter and Egg Board, The evidence wae incomnetent, but 
harmless, because an examination of the report verified the 
statement of the witness asa to the reported result of suc 
inarection, 

While the testimony of Tobin, as to the identity 
of certain eggs exanined by him, was based upon hearsay, and 
should have seen excluded, the eggs referred to by him were 
identified by the witness, Zuckerman, and there is no counter- 
vailing evidence as to their identity. No harm resulted from 
the ruling. 

There is no prejudicial error in the record and the 
judgment is affirmed. 

JUDGHENT AFFIRMED, 
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“ILLIAM BUHS, 


1821.A.455 


Plaintiff? in ERROR TO 


va HUNICIPAL COURT 
VILLIAW B. AUSTEN, , OF CHICAGC, 
ie a | in Error, 


WR, JUSTICE BAUME DELIVERED THE OPINICN OF THE CCURT, 


In & suit brought in the Municipal Court by Filliam 
Buhs ageinet William B. Austin to recover certain renta col- 
lected by the latter, a trial by the court without a jury 
resulted in a finding and judgment against the pleintiff who 
rrosecutes this writ of error to reverse such judgment. 

The agreed statement of facta is as follows: That, 


on July 30, 1908, William Buhe and Mary Buhs, his wife, exe-= 


cuted their trust deed of certain premiaea to William B. Austin, 


as trustee to seoure the payment cf twelve notes, arzgreguting 
the sum of $235; that the exid Buhe and wife at the same 
time, and for the same consideration, aleo executed and 
delivered their certain inetrument assigning the rents of 
aid premises to said Austin; that there wae a prior encume 
brance on said premises in the aum of $1,200; that said Aus- 
tin afterwards took possession of seid premisea andi collected 
the rents thereof and used all of the same in payment of 
expenses connected therewith and in the payment of taxes, 
interest on the said prior encumbrance, @te.; that anid 
rremises became vacant and uneceupied during the laiter part 
of the year, 1908, and remained vacant and unoccupied until 
August 9, 1909; that said Austin used every reasonable 
effort to rent the same during said vacancy, but without 
avail; that aaid Austin, during the latter part of the year, 
1908, sna up to Auguat 9, 1909, was unable to find said Buhs 


Or his wife, although he made diligent inquiry for that pure 
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~ 2e 
pose; that on November 30, 1908, one Samuel L. Weiser, who 
was then and for a gonsiderable time prior thereto, had been 
the owner of the unpaid portion of the said notes, secured 
by the aaid trust deed, filed hia bill to foreclose said 
trust deed; that such cause proceeded to a decree of aule 
entered May 16, 1909, and a sale of the premises in said 
decree mentioned was made on June 1], 1909, for the full 
amount found due by eaid decree, interest and costs and in 
full satisfaction thereof; that Semuel L. Weiser, the cone 
plainant in aaid suit, was the purchaser at such sale and 
received a certificate of sale, and thst thereafter and on 
September 13, 1910, a deed of said premises wes issued under 
said sale; thet said William Buhs was the owner of said 
equity of redemption; that sonetime about the middle of 

May, 1909, the said Tiliiam B. Auetin, made and contracted 
for repairs to the amount of $318 upon the building located 
on the premises described in said trust deed; that at the 
time such repaire were made the said premises were untenantable 
and were gradually becoming dilapidated; that each and all 
of the said repairs were neceseary to preserve said building 
and to put same in a tenantable condition; that eaid repairs 
were made and that seid Austin paid therefor the aum of 3316, 
$200 being paid June 30, 1909, and the balance in July, 19069, 
which amount was a fair and reasonable sum for the same; 

that said repairs were commenced about May 15, 1909, and 
gompleted about July 3, i909; that afterwarda and on August 
9, 1909, the said Auatin rented said building at a monthiy 
rent of $15, which waa a fair and reasonable rent therefor 
as then repaired by said Austin; that said Austin received 
rent from said premises during the period of redemption from 
said sale, from Auguat 9, 1909, to and including September ll, 
1910, a total gross rent of $195, out of which rental he was 


compelled and did pay real entate agent's commission amounting 
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to $3.95, water taxes on said premises the sum of $13.12, and 
carpenter work and plumbing $92.01; tzat such payments were 
necessary in order to keep said premises rented ani in repair; 
toat the net amount received by said Austin aa rent of auid 
premises during said period of redemption was $157.62; that 
gaid Austin aloo paid during said pervied of redemption for 
interest due upon the first mortgage on. said rremises as 
follows: June 13, 1909, $36.00; July 6, 1909, $36.00; Jan. 
3, 1910, $36.00; July 8, 1910, $36.00. 

Tre inntrwwent whereby plaintiff in error assigned 
the rents of said premises to defendant in error slsao desige 
nated aeferndant in error the attorney in fact of plaintiff 
in error vith power "to collect 41] of said availe, rents, 
iaaues and profitea erieing or accruing at any time hereafter, 
and 711 now due or that may hereafter become due uncer each 
and all of the lessees or agreements, written or verbal, ex- 
jeting or to hereafter exist ase to gaid premizea*****and to 
rent, lease or Jet any portion of said premises to any party 
or parties within his discretion, hereby granting full power 
and authority to exercise all of the rights, privileges and 
powers herein granted at any an@ all times hereafter without 
notice to the grantors herein, their executors, administrators 
and assigne, snd further, with power to use and apply said 
avails, issuen and profits in the peyment of any indebtedness 
or liability of the ‘undersigned: to the said Austin or hia 
clients, due or to become due, or that may hereafter be con- 
tracted, anc alro to the payment of 21] expenses and the care 
ana management of said premises, inclucing taxee and anseeste 
mente, and the interest on incumbrance, as may in said attore 
ney's judgment be deemed proper and advisasble.® 

It is well settled that where et a foretlosure sale 
the mortgaged premises are sold for the full amount of the 


mortgage debt, intereat and costs the mortfage is thereby 
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satisfied and the owner of the equity of redemption is ene 
titled to the possession of the premisgre and to the rents and 
profits accruing therefrom during the period of redemption, 
Haigh v. Carroil, #09 Ill., 575; S3¢haeppi v. Bartholomae, 
@17 T11., 105. Piaintiff in error invokes tiis rule of law 
in support of his claim +o the rent in question and insiatea 
that, a8 a receiver, if one had been appointed by the court 
in the foreclosure proceeding, would have boen required to 
turn over to plaintiff in error the rent received during the 
period of redemption, the rent collected by defendant in 
error during such redemption period must be held to beiong 
to plaintiff in error. 

The powers conferred by plaintiff in error upon 
defendant in error by the instrument aesigning the rents 
and conetituting defendant in error the attorney in fact of 
plaintiff in error are not limited to be exercised with re- 
ference alone te the trust deed which was foreclosed, but 
are sufficiently broad in their scope to authorize defendant 
in error to apply the rents collected by him in the payment 
of expenses incurred in the care and management cf the premises, 
including taxes snd asséeaanents and for interest on the prior 
incumbrance,. That the rent coliescted by defendant in error 
wa8 80 applied by him isa not controverted, 

Furthermore, the action of assumpsit for money had 
and received is equitable in its nature and lies to recover 
money which in équity and ood conecience the cefendant cought 
tc refund. Supervisors v. Manny, 56 I1]., 160; Fay v. 
Slaughter, 194 I11., 157. 

It is admitted that but for the money expended by 
aefendant in error for necessary repaira on the premises in 
question, the premises would have been untenantable and no 


rent eould have been received therefor, and it would be 
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manifestly inequitable and contrary to good conscience to 
rermit plaintiff in error to realize a profit upon the exe 
renditurss by dofendant in error, whereby slone rent was 
receivavle, the recovery of which by plaintiff in error would 
result in 4 lose to defendent in error. 

There is no nerit in the ciaim of plaintiff in 


error and the judgement of the Wunicipal Court is affirmed, 


JONGVENT AFFIRYED, 
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JOHN CALNOW, 


Plaintiff in Er ERROR TO 


VS. SUPERIOR COURT, 


NATIONAL KALLEABLE ASTI 


8 CONPARY, _ COOK COUNTY. 
Defendant i 


ae 1821.4.458 


MR, JUSTICE BAUWE DELIVERED THE OPINION OF THE COURT. 


fo the amended declarstion in an action in case, 
filed by plaintiff in error in the Superior Court, the defen- 
dant in error interposed a general and apecial demurrer, which 
were sustained by the court, and plaintiff in error, having 
elected to abide his said declaration, judgment was rendered 
against him in bar of his action and for costa. 

The declaration in question contains five counts. 
The first count charges that on, toewit: April 22, 1907, 
defendant in error was peessessed of and using in and about 
its buainess a certain factory or workshop in the City of 
Chicago; that at the time and place aforesaid plaintiff in 
error waa a hired servant of defendant in error, exployed as 
a laborer, and as such servant waa ordered by defendant in 
error to work outside cf the scope of his employsent, upon 
certain work in which he wae wholly unskilled, and with a 
certain wrench which waa too small to put in a certain screw, 
and liable to slip off said screw and cause plaintiff in 
error to lose his balance and fall from an elevated scaffold 
upon which he was working, and which work required an assis- 
tant to enable plaintiff in error to perform said work with 
safety to himself and to prevent his losing his balance and 
falling from the scaffold, and was ordered by defendant in 
error to do the aforessid work, without warning him of the 


dangere arising from the insufficient tools and insufficient 
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number of men, and without any instruction as to how to do 
the work with safety to himself, ail of which was known to 
defendant in error or could have been known by the exercise 
ef ordinary care, but the dangers of which were unknown to 
plaintiff in error; that at the time and place aforesaid 
defendant in error carelessly, negligently, wrongfully and 
improperly failed to use reasonable care to provide plaintiff 
in error with a reasonebly aafe place to work, in this, that 
it carelessly and negligently failed to warn plaintiff in 
error of the dangers attending said work as aforesaid, and by 
ceason of the carelessness and negligence of defendant in 
error as aforesaid, tne tool with which plaintiff in error 
was then and there working became detached from the said work 
whiie plaintiff in error, in the exercise of all due care and 
caution for his own eafety, was so, in ehedience to the orders 
of defendant in error asa aforesaid, thereby and by means of 
the premises plaintiff in error was précipitated with great 
force and violence dewn to and upon the floor, by means whereof 
Plaintiff in error was injured, etc. 

The second count is like the first, excert that it 
Ghargea that defendant in error carelessly and negligently 
failed to instruct plaintiff in error how to perform the said 
work with safety to himself, The third count is like the 
second, except that it charges thet defendant in error care} 
iezsly and negligently failed to provide pleintiff in error 
with tools which were reasonably sufficient and aafe for the 
work which he was then and there doing as aforesaid. The 
fourth sount is the same as the preceding counts, except that 
it charges that at the time and place aforesaid, defendant in 
error carelessly, négligently, wrongfully and improrerly failed 
to use reasonable care to provide plaintiff in error with a 


reasonably safe place to work, in this, that it esrelesaly and 
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negligently failed to provide a sufficient number of men to 
assist and work sith plaintiff in error in performing tne 
said work as aforesaid. The fifth count is the same ae the 
former counts, except that it charges that at the time and 
place aforesaid defendant in error careéicasly, negligently, 
wrongfully and improperly failed to use reasonable care to 
provide plaintiff in error with a reasonably safe place to 
work, in thie, that it careleasiy and neglizentiv ordered 
plaintiff in error to work outside of the scope cf his en 
ployment, while he waa ao unskilled, uninstructed and une 
warned as aforesaid, 

It may be conceded-that, if the sufficiency of this 
declaration was first questioned after a verdict, it could 
rreperly be held to be sufficient, but a different rule is to 
be spplied when it is teated by a general and srecial de- 
murrer, and it is to be construed against the pleader. Sargent 
Co. v. Baublis, 215 Til., 428. 

The allegation in each count of the declaration that 
plaintiff in error was ordered to work cutside of thse scope 
of his employment upon certain work in which he was ancily 
unskilied and with a certain #rench which was toc smeil to 
put in a certain screw is defective and insufficient. The 
statement that plaintiff in error was ordered to work outside 
of his employment, unaccompanied by any atatement, as to the 
chareoter of the work he wae ordered to perform, is merely the 
cenclusion of the pleader,. The designation of the work and 
of the instrumentealities involved as "certsin" merely is tos 
vague and indefinite and the same may be said as to the ealle- 
gation resrecting the consequences following the use cf the 
instrumentalities in performing the work. The allegation 
that the work required an assistant to enable plaintiff in 


errer to perform the same with aafety is aleo the mere conclu 
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sion of the pieader. Aa bearing upon the question of aaaumed 
risk, the declaration fails to negative such knowledge of the 
danger a9 plaintiff in error might have acquired io the exere 
cise of ordinary diligence. 
For the reasons stated the dewmurrer to the declarae 
tion and to each count thereof was properly sustained and the 
judgment is affirmed. 


JUDGHENT A¥FIRKED. 
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GEORGE C. JCHNSON, 
Defendant in Frror, ERROR TO 


V8. MUNICIPAL COURT 


JOHN FE, KURZENKNARBE> 
Plaint 


OF CHICAGO, 


1821.A.459 


WA, IVSTICE BAVWE DELIVERED THE OPINICN OF THE COURT, 


in Error, 


Defendant in error brought suit in the Municipal 
Court againet plaintiff in error to recover $130, being 20% 
gonmisrion on %@50, the price of a harp sold by the Rudelph 
Wurlitzer Co., a corporation, through plaintiff in error, its 
sales agent, to Viola G. Miiler, and for damages for breach 
of an implied warranty by plaintiff in error that he had 
authority on behalf of ssid corporation to contract for the 
payment of eaid 20% commission, A trial resulted in a find- 
ing and judgment against plaintiff in error for the smount 
eluimed, | 

In October, 1910, isa Miller, who was contemplating 
the purchase of a harp, mentioned the subject to defendant in 
error who suggested to her that he might be able to save her 
some money by securing &@ commission upon the sule, if ane 
would permit him to negotiate the transaction, and Miss Milier 
assented to such proposal, Defendant in error then opened 
négetiatione with plaintiff in error and such negotiations 
resulted in the purchase by Mies Miller of a harp from the 
Wurlitzer Co. for #300, with the privilege to the purchaser 
of thereafter exchanging the same for a new model harp at an 
increased price. Thereafter, upon the payment of an addi- 
tional #350, and the return of the harp first purchased, Miss 
Killer procured the gaid new model harp. The Wurlitzer COc, 
having disclaimed the suthority of plaintiff in error to cone 


tract for the payment of @ commission to defendant in error, 
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| plaintiff in error agreed to allow him a commission of 


a BR « 
the latter instituted this auit against plaintiff in error, 
as heretofore stated. 
Defendant in error testified unequivocally that 


20% 


on the selling price cf « Harp purchased by Misa Miller, and 


the evidence tende to show that the claim of defendant in 


error that such an agreement had been entered into with 
plaintiff in error, preauming to act for the ®urlitzer Co., 
wae the main inducement that prompted Miaa Miller to pure 
chase a harp from said company. Phile plaintiff in error 
denies thet he made any such agreement with defendant in 
error, or that the payment of any commission to defendant 

in error was contemplated, the facta and circumstances in 
evidence, together with the testimony of Wiss Niller, are 
corroboratede of the testimony of defendant in error, and the 
trial court waa not unwarranted in finding that the arreement 
for the payment of a commission to defendant in error was made 
by plaintiff in error as clained, and that plaintiff in error 
represented that he had authority to moke such agreement. 

Whether or not defendant in error wae preciuded from 
—— the commiasion in question upon the ground that he 
had acted in the capacity of a broker without having first 
obtained a broker's license, as required by the Vunicipai Code, 
does not appear to have been suggested in the trial court, and 
the question can not he raised for tne firet time in this 
court. 

To defeat a recovery claintiff in error invokes the 
rule that a broker may not recover a conmisasion where he has 
been aseretly acting for the buyer, while ostenaibly acting 
for the seller, This is 2 well eatabliahed and salutary 
rule, but it can have no application in the ease at bar, ver- 


gause the evidence tenda to show that defendant in error dise 





















a ad 
10179 nt Yritalsiq tentash tive eka? betwtes ; 
Rios —— 
todd Uitscoviupans deitetees ‘nor ak tabiceted -° He 
R06 2o.noleetmano s abd —* boo aa T01x8 at W u 
bas oct qx aM ys dos eadu quad \s —— 
— eran to apolo oet eile wodl OF otud⸗ — * 


tek 
SG © dd otad bexnta ased, pad, Snsonrnan an Aun 


409 testilauW edt x0t tos of gahumeesq .t0T718 — 
A OF TOELEM eet vexqnoty Hint sirens oubet A! 
“eotte ki Yientdty ertay © .ymadhion Wee mony Ye ® 
ORE vpana srot athw fredesty a MBbe "Yits oↄben of Ade 
) giidtns tele OY Ro teetancd yas 1 dunemyny ode ald HoMy 
"RY adoaotenivorfo tae sfoet sit bed dfqitetdeo daw We 
ste (rorlit salt 0 Yaomttost bat dP ss | 
od? bas pros mt tnebretel ‘to ynouwfteot ett to 
Vitemeszye oH? todd yntinit ot ‘petnerteery don wee 
obed wa sore at tustveYeb oF Adteetasoy to Fieutag SHS 
r017s ni ttttaielq tad? bas ,bemtslo as toTre al tts te 
" Feonsdxgs dove efen of Yttrodtts bed of fod? betneas 
sox? bébulovrg sew sorre nf fasbdstes sor wo redrenwrmt & 
of ted bawoty ond ‘nog noftaeup af ‘Wo les tiidd ed? gr 
ferit gafvad tiodftw xsf07d # to yt boeqed “eid nt 
{860d Léqiotau edt yd bettuper es _,seas0tl #'tedord S” 
bna ,(fttoo L[sitd ods nt beteeggue ased evad oF reeqqze You | 
“elat wt omit Pextt ent tot beetax od tow ‘ago “not ) + 


a? af eo? 





te 


di 


= a 


—— 


odd ssdovai toi1s Gt Tiitately yrevooss s tasted oT 8") hme 
Ge od eredw moteaimaod w I9vo061 som you TedoId so Fads . 
gattos yidtensteo efidw ,reyed edt rot gaitoe Yleetoer 
yistilee bos bedelfdetes (low os ef atdT “preflés oat dt 
=sd ,tod ¢* oso odt at noltsotlays on eved BoP! “tud “gotta on 


=6tb tote ai tnebastsS ted Wode of abaet ediebive ent essio 
{ 202 tone? ea 


“3 

closed the fact to pleintiff in error that the commission was 
to belong to Mias Willer, and thet pleaintiff in error consented 
te such arrangement for the purpose of effecting a sale of a 
new harp which had juet been rleced upon the market. The 
element of bad faith on the part of defendant in error war 
wholly leeking. 

Complaint is made of the refusal of the ocurt to 
péenit a stenograrher who had reported the teetimeny of 
defendant in error upon a forrer tris] to testify to the 
—— which defendant in error then gave of the trannaace 
tion in question end of his several conversations with plaine 
tiff in error, Counsel for plaintiff in error upon the cross 
examination of defendant in e¢rror southt to lay a foundation 
for the introduction of impeaching evidence, but in that 
connection the record discloses that the effort was directed 
to matter which was wholly inwaterial, and it does not appear 
that any impeachment of defendant in error was attermrted as 
to any meterial matter. Bhile the trial court gave a wrong 
reagon for ita ruling in excluding the proffered testimony, 
the ruling was right, because so far us the record showe 
such proffered teatimony related to immaterial matters, 

The record is free from prejudicial error and the 
judgment ia affirmed, 


JINGMENT AFFIRKNED,. 
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CHRIS SCH¥IDTZ, . 
Defendant ig Error, ERROR TO 
v3. 


ERNEST TOSETTI BREVT 
a gorporatis 


: NUNICIPAL COURT 
A CONPARNY, OF cHTCAGO, 


in Zrror. 182 IT.A. 469 


WR, JUSTICE DUNCAN DELIVERED THE OPINION OF THE CCURT, 


Defendant in error, Chris Schwidtz, recovered a 
judgment of $375 as damages for injuries received by a kick 
from a vicious and dangerous horse known as "The Bitch", 
while employed by pleintiff in error aa @ driver, In his 
statement of claim it was charged that plaintiff in error's 
foreman ordered him to drive the horse to a certain wagon 
and assured him that it wae all right and not vicious or 
dangerous, well knowing, or in the exercise of ordinary care 
should have known, that the horse was vicious and dangeroue, 

It is contended here by the plaintiff in error, 
Ernest Tosetti Srewing Company, (1) that defendant in error 
failed to prove a case for the consideration of the jury, that 
he had full and complete knowledge of the danger of which he 
complained and was not misled by anv order or aseurance of 
safety by plaintiff in error, and, therefore, assumed the 
risk; (2) that the court erred in ita instructions in stating 
the law of the case and, therefore, should heve granted a new 
trial. 

Defendant in error testified that on the night before 
the injury he asked the barn bossa of plaintiff in error what 
horse he should drive next morning, and that the bose said, 
"Take the Bitch out"; thet defandant in error then said, 
"“aybe he make me trouble, maybe he kick in the single"; that 


the barn bose replied in « rough tone of voice, "He not do 
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nothing. I got no other horae for you. This horse is all 
right. fake him out." He further testified that he knew 
of the horse kicking when he worked it double, but that it 
did not "kick very high, not over the traces"; that he had 
never worked it single before, but had worked it double and 
had noticed that when he put a blanket on it, or the harness, 
it would start to kiek, and knew that it was very nervous and 
would kick when any one touched it, and thet it would kick 
when the harness was being taken off, but that he never aaw 
or heard of the horse kicking any one before, The evidence 
thoroughly establishes the facts that the horee was a dangerous 
horse and liable to kick any one while using it, and that it 
had been owned and used at plaintiff in error's barn for thir~ 
teen yeara., The boss, Frank Hammerachwidt, teatified that 
he had worked for pisintiff in error twenty yeare, He admits 
that he told defendant in error to use the horse in queation 
the night before he was injured, but denies that defendant 
in error said anything to him about the horse kicking or that 
he made any suggestion of that kind. He also testified that 
defendant in error had driven the horse double and aingle 
before he was injured; that he, witness, never knew the horse 
to kick at all, and that he never heard any one refer to the 
horee as "the Biteh", and it waa not called "the Pitch" at the 
atable, This witness was contradicted by a number of witnesses, 
some of whom teatified for plaintiff in error. It wae, there- 
fore, a question for the jury whether or not the defendant in 
error fully and completely understood the danger and assumed 
the risk, or whether or not he was assured that the horse was 
reasonably safe for him to drive single after *he order by 
the boss to him to drive it, and his assurance that it was all 
right, It is not an unreasonable conclusion to draw that 4 


horse that is a kicker and danrerous when driven double, may 
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be reasonably gentle and safe for driving when driven single, 
While driving for plaintiff in error was a part of defendant 
in error's general duties as its employee, yet, hia duty was 
not to drive this particular horse, The order to use the 
horse in queation, therefore, was a specific order to use a 
certain instrumentality in a aertesin way, and not a general 
order, leeving it discretionary to the defendant in error as 
to the precise way and manner in which the order should be 
carried out as contended by plaintiff in srror, Defendant 
in error had a right to assume, in the absence of knowledge 
to the contrary, that appellant would not order him to use a 
horse that was dangerous when used aa directed, and we do 

not think we would be warranted, under the evidence, in 
finding that the order to use the horee and the assurance of 
the plaintiff in error that it was all right, did not mia 
lead the defendant in error into believing that the horse was 


reasonably eafe when worked single. The cause was, therefore, 


properly aubmitted to the jury. The Manufacturer'a Fuel Co. 
v, *hite, 228 Ill., 187; Miller v. Kelley ©. Co., 145 111. 
App., 452. 

Defendant in ¢rror vas not required by iaw to dige 
obey his boas, or by obeving, to asmume the hazard of ohede 
ience, wnless the danger to which he was exposed wae so 


inminent that a man of ordinary prudence sould not have ine 


curred the risk, The PP. S. 9. Co. v. Herath, 207 T11., 576; 
Cy, Fe. I. & P. Ry. Co. v, Rathneau, 225 113., 278. 

The cause wuat be reversed, hovevem, for the giving 
of two instructions of similar import by the court to the 


jury, one of which reads thues 


"If you believe from all the evidence, that the plaintiff 
while in the employ of the defendant, was injured by reason of 
a danger that waa actually known to him or by the exercise of 
ordinary care in his employment as defendant conducted his 
busineas, or which the plaintiff ought to have known or by the 
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exercise of ordinary care on his part might have known, a 
eufficient length of time before he was injured to avoid the 
injury by quitifig the service of the defendant, and he did 
not quit the service of the defendant, but plaintiff velune 
tarily continued in hie employ with the knowledge cf the 
danger resulting in the injury, then you must find the 
defendant net suilty, even though you may aise believe from 
the evidence that the defendant war negligent in ite duty toe 
ward the plaintiff, unleas you further find from the evidence 
that the horse in question was a vicious horse and thet the 
defendant knew, or in the exercise of ordinary care might have 
known it, and the plaintiff also knew of hin vicious dispori-e 
tion and that the defendant acting through ita foreman or 
vioe-principal ordered said plaintiff to drive ssic horse 
and assured him that the horse was not vicious, and that the 
plaintiff acting under auch order wis misled and drove seid 
horse und in 30 doing acted as an ordinarily prudent man would 
have acted under the sane or similar ciroumetancea,® 

The foregoing instruction does not accurately state 
the law, All of ita parte are not harmonious and consistent 
with each other. If an emplovee knows the danger of using 
an appliance and knows that he is at 411 times exposed to 
danger when using it, and knows the danger is inminent and 
that he will be injured if he uses the appliance, it is not 
perceivable how he could be misled by any order or assurance 
of his boss or employer. With such knowledge on his part an 
employee would not be acting with reasonable care and prudence 
if he emountered the danger, although ordered to do #0 by 
hie euperior, because he would do 60 knowing that he would be 
injured. Ghere the euployee knows the defect and knows the 
danger fully, no order from the master can change that know 
ledge, It ia only where the servant is misled by an order 
or assurance of the master or some one standing in the master's 
Place, that he can excuse himself from the assumption of the 
risk in using an appliance or instrumentality thet he knows 
to be defective and apprehends that the use thereof might be 
attended with danger. E, J. & FE. Ry. Co. v. Myers, 226 Ill.; 
358, 


It is true that a knowledge of the defects of an 


appliance and even some knowledge of the attendant danger, 
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will not neceasarily defeat a servant's right of recovery. 
If, however, the instrumentality is ao obviously and lumediate- 
ly dangerous that a man of conmon prudenca would refuse to 
use it, or if the servant knows that the instrumentality is 
80 presently and immediately dangerous that he cannot reason 
ably hope to use it without being injured, the master cannot 
be held liable for the reeulting injury, even in case of an 
order by him to use the instrumentality. A servant also has 
the right to assume, when ordered by his master to aoa 
particular work in a particular way that he will not be exe 
posed to unneceseary perile and to rest upon the implied 


aagurance that there ie ne danger, unlegsa he has knowledge 


to the contrary. Tilinoia Steel Co. v. Schymanoweki, 162 
Tll., 447; Anderaon Pressed B. So. v. Sabkowiak, 148 Til., 
5733; Barnett @ Record Co, v. Schlapka, 208 Tll,, 426; 
Gundiach v. Schott, 192 T11., 509. 


When the master makes a promise to repair or to 
remove a defect, or gives 3 command to encounter a danger, 
the doctrine of assumed riek is thereby removed from further 
consideration. The real queation then is one of contributory 
negligenoe on the part of the servant, and the extent of his 
knowledge of the danger is one of the elements thot determines 
the questions of contributory negligence, In case oF an 
order by the master where the servant obeys the order, the 
eervant #111 not be defeated in his suit for damages, if ine 
jured by reason of hia obeying the order, unlesa the danger 
was 80 great that an ordinarily prudent person would not have 
encountered the danger under the same or similar circumstances, 
or ag alao expressed, uniesa the danger was so iominent that 
amon of ordinary prudence would not have incurred the risk, 


which are questions for the jury upon proper inetructions. 
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C. & EF. I. R. R. Co. v. Heeray, 203 Ill., 492; I. 0. R. Re Co. 
v. Sporleder, 189 I11., 184; The P. 8. Car Co. v. Herath, 

307 Ill., 576; Wells & French Co, v. Kapagzyneki, 218 I1l., 
149; Springfield Botler Co. v. Parks, #282 Tll., 355. 


By the instructions given in this case the jury 
were likely to be led to the belief that no amount of knowe 
ledge of the danger on the part of the defendant in error, 
not even knowledge of the disrosition of the horse to kick 
in single, as well as in double, harness would defeat his 
recovery, ond was, therefore, inaccurate and misleading to 
the jury. 


The judgment is reversed and the cause is remanded, 


REVERSED AND REMANDED, 
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Seer Term, 1911, No, 


325 ~ 17861. 









In the matter of the eatate of J 8 * I.A. 4 82 
EMMA B, ARMSTRONG, deceased, 


On appeai cf 
CHARLES &. ROLAND, APPEAL FROM 
Appelignt, — 
CIRCUIT COURT, 
VS. 


COOK COURTY. 


SAMUEL G. GRONHOW, adminis fratcr 


WR, JUSTICE DUNCAN DELIVERED THE OPINION OF THE COURT, 


Thies was a proceeding begun in the Probate Court, 
January 10, 1911, unier Sections 81 and 82 of Chapter 3, 
JKC. ADS, 131 . 
Rev. stat Sita whieh it was oharged by the administrator of 
Emma B. Armetrong, deceased, thet Charles FE, Roeland, appellant, 
had in his possession personal property, moneys ana effects 
a8 the proceeds of the ssle of the Santa Barbara Hotel property, 
which wae owned by e#aid deceased in her life time, and that 
he refused to turn cover said proceeds to said administrator. 
The Probate Court ordered him t¢ pay the administrator the 
gum of $1,920, subject to all liene and claime that might be 
proved against the estate, holding that his claim for commise 
sion should be probated, and on appeal and trial before the 
Circuit Court that court allowed him $270 commiseion on the 
sale and found that he wrongfully withheld the eum of 31,850 
from said administrator, ani ordered that he pay said sum, 
and that the administrator hold the same eubject to ail liens 
and claime that might be proved in the Probate Court. 
On thie appeal it 16 first contended by appellant 
that the court erred in advanoing snd trying thie cause out 
% of its regular order, Under Sec. 21 of cur Practice pot, IHLNESS 
the trial court has the right to advance and try a cause out 
of ite regular order "for good and sufficient cause", and what 


is good and sufficient cause must be determined by that court. 
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The reviewing court will not interfere with the determination 
of the trial court in that particular unless there has been 
a clear abuee of that discretion, Spitzer v. Schlatt, 349 
Til., 416; 8 Co. ve. 197 ITll., 369, 

The court hed ample reasons shown it for the ade 
vaneing of the cause, 26 a showing was madé that the ostate 
would otherwise probably suffer a great loss by forced sales 
of property held by storage liens. Appellant also failed 
to show that he wae prejudiced by the advancement or that he 
would be any better prepared to try the cause ister, It is 
of no significance that one jwige heard the cause and failed 
to decide it, and that the cause was very soon thereafter 
again tried and decided by another judge of the court. Ape 
pellee was entitled to a speedy and final disposition of the 
Cause, 

There is no merit in the contention of aprellant 
that said Sece, 61 and ea\oniy pernit a “proceeding for the 
recovery of identical property", and thet appellee wae not 
entitled to a recovery of the proceeds of the gale of the 
hotel property. Appellant admite and testified under oath 
that the hotel property wae transferred to him by Fra. Arte 
atrong ehortiy before her death by bill of ssle for the sole 
purpose of selling the same and of paying her debts with the 
proceeds thereof. It wae not a conveyanee in fraud of credi- 
tora, but to better enable ner to pay her creditors, Arpele 
lant had no right in the property,by the conveyance, exoept 
to diecharge the trust imposed thereby and to retain hia proper 
charges therefor. He sold the property for $2,700, only paid 
a portion of the debts, and when questioned by the administra- 
tor about what he had done with the money, made conflicting 
statements regerding the same, and claimed to have paid out 


more than he had in fact paid, anti was not even proceeding to 
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pay the remainder of the debts he claimed he was to pay. After 
her death the proceeds of the aale of the property properly 
and legally »velonged to her estate und ner administrator was 
entitled to recover it under said statute, lese the amount 
paid by hiw on the debdtea of the deceased, Blair v. Sennott, 
134 I11., 78; Dinsmore v. Bressier, 144 122., Sil. 

Neither appellee nor appellant can be sustained in 
their objections te the court's allowance of a cowmiseion in 
the eum of #270. The evidence clearly establiehes the fact 
that there waa an-agrceement on the part of Nra. Armstrong to 
pay appeliant ten per cent. commission on the gale of the 
property, Appellant was entitied to retain his commission 
without being forced to probate his claim. The Circuit Court, 
therefore, #0 far as appellee and appellant were concerned, 
properly adjusted and settled appellant's oleim for commission 
in this suit, as well aa that of appellee. The oroas errors, 
therefore, are not sustained, He wae not, however, entitled 
to two comeiesions, as the court was warranted in finding from 
the evidence that he had agreed to take part of his commisaion 
in cash and part in note on the Peavy aale of the property and 
refused to abide hie agreement after the aalé was agreed on 
between him and kr. Peavy. 

The court properly held also that, as to other debts 
to be paid cut of the aale, the Probate Gourt aheould firat 
pasa on their validity, ete., and especially aa appeliant had 
not carried out hie agreement with the deceased in peying the 
debts out of the prosveede of the asle, The judgment and orders 
of the court are affirmed, 


AFFIRKED. 
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1821.A. 488 


APPEAL FROM 


NATIONAL STEAM HEATING COMPANY, 
a corporation, 

Appell 
Va. COUNTY SCURT, 


WILLIAM C. MOULTON, COOK COUNTY. 


Ap Pas d 


WR, JUSTICE D DELIVERED THE OPINION OF THE COURT. 


National Steam Heating Company recovered 4 verdict 
and judgment of $588.90 against illisam C, Noulton, appellant, 
ag balance due upon a written contract for the inatallation 
of a hot water heating apparatus at his reridence, 115 Belle- 
vue Place, Chicago. Appellee by the terms of the contract 
was to furnish all labor and materials, after using all material 
of appellant then on the job, and complete the work "ready for 
plaster" by September 22, 1910; and waa to be paid for the 
job ninety cents per hour for ateam fitters and aixty cents 
per hour for helpers, and the net cost price of all other 
materiale furniahed, plus ten per cent, 85% of which contract 
price was to be paid aa the work progressed, 

Appellant urges on this srpeal, (1) that the court 
erred in refusing to admit competent evidence to support his 
claim for set-off tending to show a damaged condition of the 
boiler originally installed on the rrenises and which was 
removed by appellant and returned to the party from whom it 
was purchased, The evidence 90 offered and rejected by the 
court was a letter from Richardson & Boynton, stating, in 
aubstance, that the boiler was received by them frow appellee 
in a dawaged and unsalable eondition. Tt is one of the most 
elementary rulea of evidence that hearsay evidence is not 
admissible in any law suit for any purpose, and particularly 


statements of third parties in their own interest, ana who are 
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in no way authorized to bind the party by euch statements 
against whose interests the statements are made, The fact 
that appellant on cross examination of appellee testified that 
he had written to Richardson & Boynton to ascertain whether or 
not he covld get credit for the boiler returned, had no 
bearing upon the question of the admissibility of the letter 
he received in reply to auch inquiry. There was no evidence 
in the record tending to prove that appellee damaged the boiler, 
and there was no competent evidence tending to prove that it 
was in fact dauwaged, Therefore, there could be no recovery 
therefor in thia case, 

Certain inatructions given by the court on behalf 
of appellee are complained of by appellant. The ineatructions 
state correct propositions of law, The firet one complained 
of is an abatract proposition of law, and assumes es a fact 
that the delay of appellee was caused by appellant or tiose 
working for him not doing work which should necessarily be done 
before appellee could do his work, If it be conceded that 
there waa no evidence upon which to base the instruction, 
appellant wae in no way prejudiced thereby. Appellee proved 
hie right of recovery clearly and beyond question. Appellant's 
evidence did not prove or tend te prove any defense thereto 
whatever by way of ssteoff or recoupment or otherwise. His 
only proef amounted to « showing that he had the premises 
rented at $100 per month and had paid rent thereon since the 
early part of August, 1910, and that the job let to appoliee 
by the contract in question was not completed "ready for plase 
ter®, until about October Ist to 15th thereafter. The evie 
dence does not show that appellant was caused to pay any rent 
by reason of such delay, or that such delay necessarily iost 
him the use of the premises for any length of time whatever. 
Besides, appellant waived any right to complain of delay, or 


to complain that appellee did not complete the contract. The 
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undisputed evidence in the record is to the effect that appellees 
quit the job first in October, because appellant told him to 
do so, and that he quit it in November finally, because appele 
lant had not and would not pay it the 85% of the price for the 
completed work as he had agreed, and that sppellee could not 
get money enough on the job to carry it along; that the 85% 
amounted to $500.38 in October, 1910, no part of which waa 
paid until Setober 13th, when appellee paid $400, and never 
thereafter paid any more, and finally refused absolutely to 
do 80, and that weekly statements for the 65% of the finished 
work had been presented to appellant from the time the work 
started, Arpellee's evidence also shows without contradi¢ce 
tion that changes were made in the plans at the request of 
appellant, one of which was made Ootober lst by putting in a 
larger boiler, and that appellee wae necesearily delayed by 
other tradee working on the building. Appellant, therefore, 
recognized the contract ae in full force in October, anc made 
& payment thereon, and was then himself in default on payments. 
By refusing absolutely to pay money due on the contract ap- 
pellant repudiated his contract, and thet breach was never 
waived by eppeliee,. Provisions of the contraet requiring 
timely paysiente for work done, and requiring the work to be 
completed for plastering by a certain time, however, had been 
previously waived by both parties. Balt Fork Coal Co. vy. 
Eldridge Coal Co., 170 Til. App., 268, 

The other inetructions complsined of by appeilant 
are not subject to any of the criticisms urged by hin. It 
ia not deemed necessary to comment upon any further queetions 
raised by either party to this record, There is no reversi- 


ble error in this record and the judgment is affirmed, 
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THE UNIVERSITY CLUB OF CHPUAGO, 
a corporation,  . APPEAL FROM 


MUNICIPAL COURT 
OF CHICAS. 


Appellant. 1 8 2 IA. 4 84 


MR, JUSTICE DUNCAN DELIVERED THE OPINION OF THE COURT. 


Vie 


FARL H. DEAKIN, 
4. ee 


Earl H. Deakin appeale from a judgment for $2,007.66 
in favor of The University Club of Chicage in a suit in age 
aumpait for a4 tense of rent due and interest under a lease 
of the south east corner store of appellee's club building, 
140 Michigan avenue, for a “jewelry snc art shop" for the 
term of one year from Kay 1, 1909. The lease was executed 
by appellee to appellant Wsroh 31, 1909, and provided for a 
rental of #5,000 for the term payable in monthly inatallments 
of $416,967. The twelfth clause of the iease provides 46 


follows: 


®Lessor hereby agrees during the term of thie leare not 
to rent any other store ingid University Club Building to 


any tenant Waking of the aale of Jsranese or 


Chinese goodie or pearls, 


On April 5, 1909, sppeiles executed a lease to % K. 


Sandberg of another stors in ites eaid building, 138 Kichigan 


avenue, for a "watoh maker and jewelry establishment and for 
neo other purpose", and for the same term aa that naned in 
the lease to appellant, and for a rental of $3,500 for the 
term. The twelfth provision in Sandberg'a lease srecifically 
provided as follows: 

"It is further distinctly understood and agreed by and 


between the parties hereto that at no time during the term of 
this lease will the lessee herein use the demised vremises 
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fow @ collateral loan or pawn shop, or make a esrecialty therein 
of the aale of pearla,” 

Appellant defended the suit before the lower court 
without @ jury upon the ground that he wae released from line 
bility by reason of appeliess having ieased the other store 
in the building to Sandberg who made a areeialty of the sale 
of pearle, and ealao filed a counter ecluim for damagea for the 
Said alleged violation of appellee's covenant. 

The evidence discloses that on April 23, 1909, appele 
lant wrote to C. G. Holden, manager of aprellee, in eubstance, 
that he wee informed that a jewelry store waa te be started 
in appellee's building two docre from him and that he had 
been ied to believe that the other perty was to deal exclusively 
in watches, andi asked that thie watter be placed before 
appeliee'a board to ascertain what could be Gone in the matter 
of cencelling one or the other of the two leases. Mr. Holden 
replied, in aubsatance, that he was informed by kr. Fischer, 
who for appellee leased appellant the property in queastion, 
that appellant knew very well Sandberg was "to handle watches, 
eto." and that Fisher had incorporated in Sandberg's lease 
that he "could not deal in pearle in any way, which wae agree+ 
able te you", About the firet part of June, after appellant 
hed entered into his stere in question, he aaw pesrle dise 
played in Sandberg's window at 136 Michigan avenue, and on 
the 10th of June saw an advertisement of Sandberg's in the 
Chicazo Tribune thet featured pearls. About June 15th appele 
lant had a telephone conversation with Kr. Bond, treasurer cf 
appellee, saying, ie suentanes, that he wae sick and wanted 
tO gO away, anc aaked Af appellee would eccert another tenant, 
& milliner, in his piace, Kr. Bond took tne matter up with 
appellee and wrote appellant June 18th thet the ®conmittee 
regret that you feel it necessary to wake any change, ******* 


They aré willing to aceept another tenant whose jine of 
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business i2 satisfactory to them, That of miiliner would not 
be satisfactory, as they feel it would not be a proper ocoue 
pancy for one of the club etores, eapecially the corner." 

Mr. John S. Goodwin, appellant's attorney, about June 24th, 
begen negotiations with appelles te have the lease canceled, 
informing it that the iease was made void by the leasing té 
Sandberg who was ea@lling pearls, and failing in this on June 
30, 1909, delivered by letter the keya to the store at 140 
Michigan avenue, and notified tie officiale of apvellee that 
appellant had terminated the lease because of said violation 
thereof by appellee, Novexber 15, 1909, appellant went into 
the etore in question under a new iease with a written agree} 
ment that the lease and his ccoupancy was to be without pre- 
judice to cither party to existing rights in question in 

this suit, and finished cut hie term named in the former lease, 
paying the same rental. The judgment is for the four and one- 
half months that the store was left vacant, and jor which tine 
the rent was not paid. 

Tt is inaisted by arpellant that the 14th clause of 
the lease sued on went to the whole of the consideration and 
wae a condition precedent to the right of the lessor to recover 
rent, that is, that the covenant to pay rent and said 12th 
Clause are dependent covenants; that the inserting of the 
Clause in Sandberg's lease forbidding him from making a 
spedialty cf the sale of pearle wae not the only duty imposed 
upon arpellee by the 12th clause of sppellant's lease, but it 
wae also aprpellee'e duty to enforce the prohibitory clause in 
Sandberg's lease sad Xe prevent him from waking a erpecialty 
of such sales. He #lao insieta that the remedy of aprellent 
for a breach of the said 1fth claune of the lease by a suit 
for damages wae not exclusive, but that eppellant hed the right, 


if he so elected, upon a breach of esaid clause, to surrender 
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up posseesion of the premises within a reasonable time after 
discovery of the breach without any liability to appellee for 
rent. The court refused to held aa the law hie said proposi-e 
tions, and held for appelies as a mstter of law that the 12th 
Glause was an independent covenant for the violation of which 
arp@llant merely had hia right of astion for damaren, The 
court aleo held that all the cbhligations imposed upon appellee 
by that covenant were performed by it by incorporating in 
Sandberg's lease a provision that he should not make a arecial- 
ty of the aale of resris in hia premines. It is apparent 
from a reading of the twelfth clause of aprellant's lease 

that the covenant therein exrreased is not a derendent covee 
nant, that ia, a covenant the performance of which appeliee 
was required to prove before it could maintain its suit against 
appellee for rent. It is clearly an independent covenant 
which goes only to a part of the consideration, ani for a breach 
thereof apreliant in this suit only had a right to set-off or 
to recoup any damages the evidence might show he sustained 
thereby. The covenant was not expressly made a condition 
precedent to a right of recovery for rent. It did not go 

to the whole of the consideration. It is not even mentioned 
in the lease az a part of the expressed consideration to 
appellant for his covenante the firat of which is to pay the 
rent named, Tt simply appears an s mere atipuletion on tie 
part of arpellee, for the breach of which arrellant would have 
the uncoubted right of recouping hia damages, Such a covenant, 
however, cannot be made by appellant a weapon of defense to 

any extent without showing a breach thereof by appellee and 
consequent damages to himself, "In the cenatruction of 4 
particular provision the intention of the grantor governs, 

and where there is any doubt whether the intention of the 
grantor ie to create a covenant or a condition, the courts 


are inclined to construe it ae a covenant, and not 48 a 
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condition." bens v » O13 Tll., 5233; Davis v. Wiley, 
& Tile, 233; » 303 Tii., 
317. 


Brown 





herve vag no eviction of appellant, ectual or con- 
atructive, 'The rule ie well settled that the srongful act 
of the landlord dces not debar him from a recovery of rent, 
unlees the tenant by euch aot hae been derrived in whole or 
in part of the possession, aither actually or conatructively, 
or the premieca rendered useieas,* Rubens ve, Nill, gurra, 
Op. 543; Barrett v. Boddie, 153 Till.» #79. A lesaee'ts 
obligation to vay rent does not decend wren his having actual 
possae2gion. Rau_v. Baker, 118 Tli. Appes 150; Seanlan v. 

ert 1$1 Ill. App., 533. 
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The covenant in gueation in the lease te sppeliant 
was not broken by appellee. By that covenant it simply 
agreed that during the term of appellant's iease it wouid not 
rent any store in appellee's building to any tenant making a 
apecialty of the sole of Japanese and Chinese zooda or pearls, 
and the worde, “making a specialty", were underacored in the 
lease, The only violation claimed by appellant ta the fact 
that Sandberg's firm sold pearls sfter moving {nto the atore 
at 128 Michigan avenus. There ig no evidence in the record 
that Sandrerg or his firm ever nade a specialty of the aule 
of pearls, before he leased the atore of appellee, or that 
apreliee knew that he or hia firm intended doing se, or that 
aprellee gonsented to hia doing ae, *hile cecupying his store 
as a tenant of appellee. Appellee in fact had him to cove 
nant specially thet he would net at any time during the term 
of hia lease make e srecialty of the sale of peerim, anc the 
lease further specified that it was leased for a Sewatoh maker 
and jewelry eatablishment and for no other purpose®, Appellee 


did not covenant that it would not permit any tenant to wake 
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a specialty of the sale of pearle after the tenant entered 
under any lease covering appellant's term, or that it would 
eject any tenant so offending or cancel his lease, and, 
therefore, it ia of no consequence, as we view the matter, 
that Sandberg & Co. did sell vesrle or make 4 specialty thereof 
at 138 Michigan svenue during srrellant'sa term «t 140 Michigan 
avenue, Covenants reatraining the power of alienation, or 
in restraint of trade, will be construed strictly, and to 
the end that the restraint ehell not be extended bevond the 
expresa stipulation; and 111 doubte must, as a general rule, 
be resolved agsinet the restriction. The decided tendency 
of modern decisions by both chancery and law courta is not 
to imply covenants which might and ought to heve heen expreseed, 
if intended. Postal T. C. Co, v. The Yestern U. T. Co., 
155 112., 335; Lucente v. Pavis, 101 Md., 556; Kemp v. Bird, 
5 Chan, Div., (1877) 976 (Fng.); Sheete v. Sklden, 7 Wall., 
416; Livingston v. Stickles, 7 Hiil, #53; Apedin v. Austin, 
52 B., 671; Ficslid v. Mills, 33 M. Jd. Ley 854. 


Edgar Leon, general manager of W. K. Sandberg, doing 
business ae % K. Sandberg & Co., testified that before Kr, 
Sandberg moved into the premises at 138 Michigan avenue he 
had a watch maker's atand repairing watches and such in tne 
Columbus Memorial Building on the fourteenth floor, and that 
up to that time Mr. Sandberg had no experience as a general 
jeweler to his knowledge; that witness was with Sandberg 
frow May, 1909, until May, 1910, and that his stock consisted 
of jewelry of all kinds, and also gema, different sorts of 
stones, such as sapphires, emeralde, pearle and rubies, anc 
auch like; that most of the pearls and some of the jeweiry 
was on consignment, and that the rearls were oriental, fresh 
water and eced pesrls, and that at the etart they had about 


$10,000 worth of pearls, consisting of a few pearl neckisces 
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and some loose pearls, and that they sold about #1,500 worth 
of pearls during the time he was there, including a pearl 
necklaoe at $1,000. Mr. Sandberg testified that he began 
eceupying that store leased to him by appellee between Kay let 
and May 22, 1909, and that in the year and a half he had been 
there since that time he had sold $9,000 in pearle slone, 
that ie, pearl necklacea and loose pearls, and that his total 
sales for the year was about $18,000; that he had in his stock 
about $8,000 worth of pesrle at wholesale price, and from 
$12,000 to $14,000 of other jewelry, ten per gent of which 
had pearl sete in it. The testimony thst Mr. Sandberg had 
never engaged in tha sale of pearia prior to May 1, 1909, is 
uncontradicted. There is n¢ evidence in the record as to 
Ur, Sandberg's profite on the pearls he sold, or aa to what 
appellant's provite would have been on the game sales, or as 
to how much, if any, he was damaged by the sale of rearle by 
Sandberg. There is, therefore, no evidence whatever upon 
which to base any recovery by appellant woon his counter claim 
for damages, even supposing thet arpellee had breken ita said 
eovenant. 

We do not deem it important to discuss the other errors 
assigned by appellant, ae a considerstion thereof i¢ not material 
to the decision of the cage, Avrpeliant is bound by the terms 
of the lease, and parol testimony could not be received to 
modify or change the plain, unambiguous meaning thereof. While 
the holdings of the ecurt on propositions of law may be aaid 
to be not atrictly aceurats im every inatance, they sre sube 
stantially correct F ao far a8 they pertain to the merits 
of this oase. The court did not err in entering the judge 


ment in favor of appellee, and it is affirmed. 


AFWIRMED. 
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MARY ROYLS, administratr£x of the 

estate of James J. Royld, cecesesd, 

prellee, APPEAL FROM 

va. SUPERIOR COURT, 


CCOK COUNTY. 
182I1.A.486 


BR. JUSTICE DUNCAN DELIVERED THE OPINION CF THE COURT. 


CHICAGO CITY F OMPANY, 
Appellant. 


Chicago City Railway Company appeals from a judg=- 
ment in favor of Kary Royls, administratrix, for #5,000, as 
damages to the widow and nex? of kin fer the death of James 
J. Royla. 

The single count declaration charges thet appeliant 
is the owner of a street railway in Chicago, known ae tue 
Cottage Grove Avenue line, and that on June 14, 1909, arpelle 
ant brought one of ite cars to 2 stop at the intersection of 
Cottage Grove avenue and 63rd street in order thet appellee's 
intestate might board it; that while the euic James Roylis 
sus @ pactenger upon the steps of said car in the act of 
mounting the seme, and in the exercise ef due care for nis 
own safety, appellant negligentiy, carelessly, wontonly and 
willfully started the said car with a violent jerk, and in 
a audden and rapid manner propelled the car forward and aft a 
high and dangerous rate of speed and negligently ana care- 
lesaly failed to give the said Janes Royls a aufficient time 
in which to aafely board said ear; and that in consequence 
of aaid misconduct, the aaid James Royls was then ana there 
thrown with great foree and violence off said car ani upon 
the ground end #0 severely injured that he thereafter, June 
18, 1909, died, leaving surviving him hie sicor, Mary Royle, 
and eight children. 
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Appellant first attacks the judgment upon the ground 
that it is not eaupported by the evidence. It is conceded 
by both parties to the judgment that appellant has two tracks 
in Cottage Grove avenue lying north and south; that ite cars 
going north run over the easterly track and those going south 
over the westeriy one, and that it also has a double track 
line crossing Cottage Grove svenne at A3rd atreet, and that 
there is in 68rd street at that crossing the elevated struce 
ture of the South Side Flevated Railway Company and one of 
ita stations; that at the time in question there was on 
the north east corner of ssid crossing « Greek fruit store, 
on the south cast corner, @ drug etore, on the north weet 
corner, Sneil's saloon, and on the south west corner, Kavae 
naugh's saicon. There vers only three witnesses that saw 
the accident, anc they a1] testified for appellee. Kayy 
Christian testified that she wae a trained nurse, and thet 
on June 14, 1969, at 11:40 or 11:45 P. K., she stopped on 
the north east corner of said crossing to wait for 6 west bound 
car to take her home, and saw a north bownd car stogred on 
the south eide cf G3rd etreet; that it crossed and stopped 
with its rear end ten or fifteen feet north of the north line 
of 63rd street and about three women got on the car; that 
then another soman came haatily from behind the car and the 
conductor held it, and Vr. Royle atepped back sand stood there 
with one foot on the step with his right hand on the perrpene 
dicular rod that separates the back of the car from the 
conducter's place; that the soman stepped on the car before 
Mr. Royle had a chance to get a second footing, and that the 
ecenductor then gave the signal to atart and the car lurched 
end threw Wr. Royle back and he fell striking his hesd on 
the rail back of the car, and that that sickened her and she 
ran over to the drug store; that nobody was on the platform 


excert the woman, the conductor and Nr. Royls when he wae 
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injured; that they brought him to the drug store and he 
locked to be knocked unconscious, and there was a large gash 
on the top of his head; that she did not detect the cdor 
of liquor, but she endeavored to give him some whiskey as a 
stimulant end spilled some of it there, and was endeavoring 
to stanch the flow of blood with antiseptic cotton and to 
bendage his head when Dr. Riliott came and took the case off 
her hands; that the very inetant the car started Royle fell 
to the ground and lay where he fell and that she thought he 
fell a little north of the elevated esters there, 

Mr. Chester, a traveling salesman and a Civil Yar 
veteran, testified that he had been visiting his sick comrade, 
Mr. Kimler, and that about 11:45 P. NM. he, with Kimler, was 
at that drug store to take the north bound car on 63rd street; 
that he saw Kr. Royle, whom he did not then know, coming 
across the street to take the car, and that he eatepred up 
on the atep and the car started and he fell and struck on 
his bead some way; that he did not notice particularly whether 
or not he wae intoxicated, but thought he was all right, and 
that he did not stagger any; that the accident harpened right 
in front of the drug satore on Cottage Grove avenue as it comes 
north and that he did not remember exactly, but it aarpened 
practically in front of the drug store, between it and Kava- 
nagh's saloon on the south west corner there. 

Mr. Kimler was too aick to zo to court and teatified 
by deposition that he and Mr. Chester were standing on the 
north east corner there and the car coming from the south 
stopped about - "they generally aim to stop about 50 feet 
nerth of S3rd street"; that Royle was trying to get on the 
car like a good many others, and when the car started up Royls* 
feet were on the foot~-board and his hands holding tne center 
guard, ami he was thrown backwards on the ravement and his 


head "bursated open"; thst he, after Royla had falien, saw 
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blood and Royle wae unconscious and went away in en ambulance; 
that he and Chester were in and out of the drug store tro or 
three times and were on the south east corner when the acci- 
dent happened and that that was where the accident happened; 
that there was great excitement there after the accident, and 
s@veral policemen were there and that one of them tcok his 
name as a witness, 

Mary Royle teatified that she wae the widow of the 
@eceased and thet she last saw her husband that night at 10 
o'clock, and that he had supper with his family at 6 o'clock; 
that he went out that night to get ten centa vorth of whiskey, 
and she next aaw him at the hospital, that he was a healthy, 
able-bodied man forty-eight years of age, rarely ever sick, 

a painter by trade, was generally employed at hia trade, and 
earned from fifty to fifty-seven dollara per week, and gave 
hia money te her for the surrort of sis family and education 
of hia eight children; that he had periodical sprees and 
would then be under the influence of liquor several deys or 
weeks, ami would then remain sober for a long time, sometimes 
for one, two cr three years. 

For appellant, the conductor, Otto Haes, testified 
that the car waa & pay-as-you-enter car and that it stopped 
on the south side of G3rd street and two passenrera got on 
there; that no pasreenger got on the car north of the street 
croseing, and nobody was standing there at the usnal place 
to get on the car, and that he sew no one there waating to 
get on the car and nobody wee on the back platform at any 
time after he crossed G3rd street; that he first saw Royle 
lying straight across the track, hia head east about fifty 
feet behind his car after it was about one hundred and twenty- 
five feet north of the north east corner. He admitted that 


he might have testified to the coroner that when he #ae about 
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60 feet north of that north saat corner he locked back through 
the rear window and saw a ian lying direetiy across the track 
and that he did not remember «hether or not the car stopped 
on that corner that night. 

The motorman, James A. Parker, corroborates thse 
conductor by testifying thet he could see from one building 
line to the other when he crossed thet crossing, snd he sav 
no man or woman on the north side of 63rd atreet at the usual 
stopping place, and that he did not stop on the north side, 
and that when about 105 feet north of Sird street, he atopred 
his Gar on a @ignal from the conductor enki saw s man across 
the tracks 75 feet north of Gard street, lying head east; 
that the north side of the street was the regular atopring 
place for his car, and that he orobably did testify to the 
coroner that he did not remember whether or aot he starred 
that night on the north side of 63rd atrect, and that he did 
net then know whether or not he did 20. 

Harry Devinney: I was @ rassenger on the front end 
of the car when it waa crosaing that crossing, and had a zood 
view of the street; The car did not stop on the sorth side, 
and achody waa on the north side there when it crossed, and 
the emergency bell rang when the car was about 150 feet north 
of the atreet, 

Charles Carlson: I #aa on the enast side of Cottage 
Grove avenue seventy-five feet north of S3rd street and saw 
‘Royle lying on the track just scross the north cross walk with 
hie head east and about opposite me and about ten fect north 
of the slevated eteire. I testified before the coroner that 
Rovis iay about fifty feet north of S3rd street. 

John Voight, #ho knew Royle well, testified that he 
sav him about ten minutes before the accident north of 63rd 
street on the north weet corner leaning againet a post of the 


Slevated road, 
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F. GC. Landon, who had a pop corn cart at the north 
weet corner, 2130 teatified for arpellant that Royle passed 
on the north aide of his cart and crossed over to the north 
eaeat corner of that croasing about five minutes before the 
accident. 

Police officers, O'Sullivan and Buttermer, who 
asziated in removing Royle te the drug store, testified that 
his body was “ound across the track with hia head on the 
east rail about 60 to 75 feet north ef Gard street on Cottage 
Grove avenue. About four officers, including O'Sullivan and 
Buttermer, testified that Royls was intoxicated at the time 
of his injury, and that a half pint bottle #as found in his 
goat pocket «ith about two inches of «hiskey in it, and that 
Kiss Christian stated to them after the accident that she did 
not sce it, or that she failed to anewer that she did see it 
when the officers were inquiring for persons who saw the 
accident. A number of other persons tastify that Reyle was 
intoxicated that afternoon and night, and that he waa in the 
habit cf becoming intoxicated. Other witnesses testified 
that Hoyle was usually sober and worked zt his trade and 
earned good wages, 

The evidence of Kias Chriatian and of Mra. Royls, 
if true, is ample proof to aurport the judgment under the 
charse of negligence, and Miss Christian's evidence is, as 
above shown, abundantiy corroborated in its main ¢essenticis. 
The precise spet upon which Royls was injured, or #here 6 
jay after he was injured, ia not of vital importance in this 
case, and the fact that Nise Christian waa contradicted by 
several of the witnesses as to just where the accident occurred 
does not afford much reason for discrediting her. It is 
morally certain from the evidence that Royle was injured not 
far from that north east corner, and the jury in cur judgment 


were warranted in ths belief from the evidence that she was 
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more nearly acgurate as to the precies apot where be waa ine 
jured than any ¢cther witness. She denied stating that night 
taat she did not see the accident, and there is abundant evie 
dence in the recerd that she was there «hen the accident 
oceurred, ani waa buey attending the deceased when the ine 
Guiries were made for parties hoe aar the accident, ler 
eredibility was certainly a question for the jury, and it 
was also a question for the jury to determine whether or not 
the defendant wes scullity, sa charged. That the verdict is 
not manifestly against the weight of the evidence is clear, 
and it needs no argument to suspert that conolusion after 
tne foresoing evidence is considered. The evidence as to 
the intoxication of the deceased is the strongest feature of 
the case in fayor of appellant in our judgment. Stiil, the 
verdict of the jury to the effeot that the deceaasd was in 
the exercise of reasonable care for his safety, and that he 
wag not injured by hie own contributory negligence, or because 
of his intoxication, is alse amply supported by the evidence. 
The position of apreliant that there is no evidence to suppert 
the averment that Royis died of the injuries he sustained 
there is sc untenable as to no® require serious consideration. 
Besidea the evidence already auoted the testimony of Dr. 
Chauvet was that he examined the wound on Royls' nead, and 
aise found him unconscious when he reached the hospital that 
night, and that he remained sc until he died, «ith his pulse 
quite weak and siow and his respiration quite ehallow. Ee 
alee stated that it =e hie opinion that he waa suffering from 
shock, due te injury, and that he died by reason of hie in- 
juries received. Notwithstanding the faet thet Dr. Springer 
testified that he found at the autopsy the heart of the dee 
ceased enlarged, very fatty, soft and flabby, hie liver very 
fatty, and that bis etomach showed chronic gastritis, or 


alcch¢lism, and further testified before the coroner that 
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Royls died "from traumatism associated with aicoholism", and 
before the court that he died "from alcoholiam associated with 
traumatiem®, and thet his death waa ali caused by alccholien, 
the jury, nevertheless, ware fully warranted from all the evi-e 
deace in finding that the injuries Rovis received were the 
proximate cause of his death, and taat he Waa a reasonably 
healthy man earning good wages. 

It is urged that the court erred in permitting Dr. 
Chauvet and Dr. Adams to answer certain hypotheticsl questions 
asked them, in substance, thet it was their opinion that Roylat 
death resulted from the injuries in question received on the 
back of his head. It is argued that these hypothetical 
questiona were unnecessary and improper, desause Dr. Chauvet 
hsd personal knowledge of the nature and extent of Royls' 
injuries to enabie him tc testify from his own knowledge, 
and because the doctors were thus permitted to determine the 
controverted queation as to what caused the death, thereby 
usurping the »rovince of the jury. Aitncugh the question 
ae tO whether or not Royla died from the injuries so received 
wan for the jury to determine, yet, it w22 a proper question 
upon which to receive the expert evidence of physicians for 
the consideration of the jury. The jury were not bound by 
it necessarily and it did mt invade their srevince. It is 
unquestioned that he received the injuries. —D — — It 
is not usual to permit physiciane to state what caused an 
injury, or as to how it was caused, when that question is a 
controverted one, but ae to the effeet ef an injury upon the 
person receiving it, physicians mey legaliy teatify and in 
answer tc hypothetical questiona, We know of no réesson or 
authority for any physician's personal knowledge of the ex= 
tent of the injuries disqualifying him from doing 30. The 


Peo ve. ow, 236 I1l1., 514; Fuhry ve. The Chic. C. Ry. 
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Co., 238 Til., 548, City of Chicago v. Didier, #27 11l., 571; 
1. ©. Re Re CO. Veo Smith, 208 Tll., G08. 

It was diseretionary with the court to admit the 
expert evidence in rebuttal, although affirmative svidence 
in e¢stablishwent of appeliee’s case, Appélilsnt has waived 
any right to cleim that the hypothetical questions contained 
improper elements or lacked other elements that should have 
been included, by not making those precific objections. 
Riverton Coal Co, +. Shepherd, 207 Til., 95; ¢€, & E. I. 
Ra. RR. Co. 3. Waliacs, 202 Til., 129. The other objections 
that improper evidence in rebuttal wae scmitted are untenable 
and relate to nattero in evidence of little or no weight in 
seitling any question in the case. 

It wes not reversible error for the court to refuse 
to inatruct the jury that there was no evidence justifying a 
verdict based upon the charge of wiliful or wanten miscomluct 
on the part of appellant. The inetructiona given the jury 
were ail based wpon the charge of negligence aizply, and 
the jury were repeatedly inforsed by the instructions tnoat 
gontributory negligence of the deceased would bar arpelise's 
recovery. The count was double, charging negligence and 
wiliful or wanton miscomiuet, and wags subject to succeasful 
attack by special demurrer, but appeliant did sot choese to 
gO attack it. It is too late now after judgment to compiain 
of duplicity in the declaration. Shere there * ens 200d 
count or charge in the deciaration aupported by the evidence 
upon whieh the jury cvidently based their verdict, an erroneous 
denial of a motion to take from the jury other counts or charges 
not aupported by the evidence is not ground for a reversal 
cf the judgment. BSeott vy. Parlin & Orendorff Go., 345 Til., 
420. The evidence amply augperta the charge of negligence 


in the declaration, and there ie no variance, ani the jucgment 
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{se not exceasive. 


Binding no reversible errore in the record, the 


judgment is affirmed. 
JUDGMENT AFFIREED. 
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102 ~ 18127. * 
1821.A.495 
GUST PERETES 
defendant in Ergor, ERRCR TO 
va. Re MUNICIPAL COURT 
JOHN TOKPARY end PET OF CHICAGO, 
Plaintif 


UR, JUSTICK DURCAN NELIVERERD THE OPINION OF THE COURT, 


On Getober 3, 1914, Gust Peretes had juignent by 
confeasion entered against John and Peter Tompary, pisintiffs 
in error, for $77.93, including mine dollars attorneyte fee, 
October 27, i911, plsintiffe in error filed ow motion to open 
up the judgment and for leave to defend the suit supported 
by affidsevit, in wubstance, that they ware iniebted to defene 
dant in error only in the eum of $13.84; that on December 17, 
1909, by mistake they gave him two notes for $65.00 each in 
payment of an account of $89.60; that afterwards they told 
him of the mistake and he agreed to ana stated a balance due 
him of $69.60, and gaid he would hola their aotes until said 
balanee wae paid, end would return one of thea toe thom when 
Lalf said balance was paid; that on Mareh 13, 1910, end 
afterwards, they mode paywente te him aggregating $59.76 
und received from him one of aaid notes; that they have 
aleo a set-off aguinst gaid balance for $16.00 for services 
rendered te him by Jaweo Tompary, % partner of piaintiffa in 
orrer, leaving a balance of 9153.84 due defendant in exsror, 
and that eaid note ia & partneraaip note. 

No briex ox argument has been filed by defandent 
in error, The debt due from a coOpartnership of two or turee 
uembern sued jointly can not be off-set by a debt cus from 


pieintirf? to one of euch firm. A separate demand can not 
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be ect off agsinet a joint dewand for want of mutuality. 
Burgwin v. Bobeock, 11 ITll., 28; Lewon vy. Stevensen, 36 Tll., 
49. 

The affidavit, however, disclosed a coed defense 
aa to the other claim of set-off by pleintiffs in errer, and, 
therefore, the court erred in denying their motion. Moyses 
vw. Schendorf, 143 111. App., 393, 338 122., 234. 

The judgment in revereed end remended with uirsee 
tions to open up the judgment and te permit piointiffs in 
error to defend the suit. 


REVERSED AND REMANDED 
WITH DIRECTICHS. 





















a, a 


«dae vr0r8 » a erturatesa vd —8 tele ** 
——— — bere Paves wd? 


G88 geill BEG Ses — «ffl eas 


at he hs — * fae err. 
5 rH 2a ie s* “thee 


* 
t 


RTT sei ‘cua “a isvxenr? 


ote" 


“ama, CASAIVaA 


Ms.7Icea w 
ye y fi ’ 
; y rs 


RVI 


: Gor7 
120 288 
: 


ial 


it L 


si stittutaia pital — — 


? av 
2 * 
1— 
» ¥ 
50 
i y & 
1 
ath 
, / 


fen 


efi ated 


Bye 


iovze af «PiweR 


ei 


Saitoons aa to 


ce. Tv Te" ' , 


3 te 


it edeteia xfs 


Te ! e⸗ 
—A 
⁊* xanga E 


vim route a4 


Sota ed? 


* oo, 288 


“ta thea aow Ol 
80 Lae 
x») 
+o. 
;} @ig of 
J 6 ant 
eG : 
— of 
t¢ob al? 160780! 
2 Te 
vise’. t bewe ezacdaeg | 
to ono of VaR 


— 222 
7 — Pie ⸗ — ⸗— 
4) 7 LAACH LE WALK foe F gam 


Bo ——— 


398 - 18443, 


f 
EMMA M. BELL, ) 
Appellee, APPEAL FROM 
VS. , SUPERIOR COURT 
KOSSUTH H. BELL, i GOOK COUNTY. 
Appellants 
L/ fFR9 1 
19821.24. 496 
+ MR. PRESIDING JUSTICE MeSURELY 


DELIViRED THE OPINION OF THE COURT. 


Emma M, Bell, hereinafter called complainant, filed her 
bill for divorce and asked for alimony. On October 31, 1911, 
upon her motion for temporary alimony, the chancellor centered 
an order that the defendant pay to her $250 per month for her 
support and maintenance until the further order of the court, 
the first payment to be made on October 30, 1911. 

By this appeal bo this court it is sought to have this 
order vacated and set aside. It is argued that there can be no 
order allowing alimony where the bill does not state a cause of 
action, and it is urged that the complainant does not by her 
bill specifically charge the defendant with having committed 
adultery. 

Without reciting the allegations of the bill, which it 
must be conceded is inartificially drawn, it is sufficient to 
say that in our opinion the bill does contain charges sufficient 
to justify the court in granting temporary alimony. While we do 
not discuss the propriety at that time of the amount allowed by 
the order of October 31, 1911, we do wish to be understood as not 
intending by this opinion to affect in any way any order of the 
chancellor entered subsequent to October 31, 1911, touching the 
matter of alimony. 

After this cause was taken under advisement the appellant, 


Kossuth H. Bell, departed this life, on July 12, 1913, and his 
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death has bean suggested. Accordingly the judgment of the Superior 
Court will be affirmed, nunc pro tune as of July 11, 1913. 


Leonard v. Springer, 174 lll. App. 516. 


AFFIRMED. 
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PAULINA “MATSON, 
Appellgse, 
APPEAI, FROM SUPFRIOR 
vé. 
COURT, COOK COUNTY. 


1821.4. 497 


CLARE s. JACOBS et al op’: 
peal of ALVIN E. WEPEDM, 
. Ap@ellant. 


WR, PRESIPING JUSTICE F. A, SMITH 
CELIVFRED THE OPIWION OF THE COURT. 

A motion is made to diamiss the appeal in thie case 
for the reason that no complete record «nd no abstracts and briefs 
haves been filed by the appellant within the time required by the 
rules ond practice of this court. The record filed on March 5, 
1913, is a short record. The time for filing a complete record 
with abetracte and briefe for appellant has been extended from time 
to time until and including August 31, 1915. Wo further extension 
has been made. No valid excuge is shown for the failure to file a 
complete record and abetracte and briefe within the time specified 
by the ordere of this court. For non-compliance with the orders 
and rules of thie court, the motion to diemiss the arpeal is sua- 
tained end the appeal is diemisesed, 

APPEAL DISMISSED. 
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ALBERT L, SCHULTZ and ALBEPT 

F. SCHULTZ ,co-partners as 


A. L. SCHULTZ & SONS, 
Apeellees; 










A, ae — 


vs, 
COURT, COOK COUNTY. 


WENIG TEAMING \CONPANY, # cor- 


) 
) 
A®PPAL FROVW COUNTY 
) 
poration, 


Appogllant. 


1821.A.498 


WR. PRESIDING JUSTICE F. A, S¥ITE 
DELIVERFD THE OPINION OF THE COUPT, 

A motion ie made by apreliee to strike from the record 
of this cause the affidavit of Nicholas Pritzker, Ths record con- 
tains no bill of sxceptions *nsreby tie affidavit could be made a 
part of the record, The motion to strike the affidavit must be 
sustsined. 

It is further moved to dismiss the sppeal or affirm 
the judgment. The appeal must be dismissed for the reason that 
the errors aeeigned are predicated upon the affidavit of Fritzker. 
Ae tc the judgment by default, it mist be presumed that ihe de— 
fault was entered before the plea was filed. The record, which is 
our only meane of ascertaining the fact, shows that the default wae 
entered previous to the filing of the plea. The appeal is dis- 
misded, 

APPEAI DISMISSED. 
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fegun and held at Ottawa, on Tuesday, the first day of April, in 
the year of our Lord one thousand nine hundred and thirteen, 
Within and for the Second District of the State of Illinois: 
resent--The Hon. CHARLES WHITNEY, Presiding Justice. 
Hon. DORRANCE DIBELL, Justice. 
Hon. DUANE J. CARNES, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 


8214 18 
J. G. MISCHKE, Sheriff. 1 O & Lefhe 5 











BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 19135, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Appeal from Warren, 
nkaid, appellant, 


Whitney, P. J. 


Thie mee wae before this court once before when 
we reversed the decree for the reasons stated in our opinion 
reported in the 168 T11/ App, 333. The case then went to 
the supreme court where this court was reversed by opinion 
reported in the 256 Tll, 548, with directions to this court 


either to affirm or reverse an’ remand the cause for the 


reasons stated in the opinion of the supreme court, 

We have re-examined the case and think for the 
reasons stated in our former opinion the case should be 
tried again, 


Reversed and remanded, 
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STATE OF ILLINOIS, l ss 
SECOND DISTRICT. I, CHRISTOPHER C. DUFFY, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
) said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOP, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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within and —. Districy of the State of Illinois: 


Present--The Hon. CHARLES WHITNEY, fPresiding Justice. 


‘ 


» Justice. 


Hon. DORRANCE DIBELY 
: Hon. QUANE J. CARWES, Justice. 


BUFFY, cert: 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Appeal from Peoria, 


x Whitney, P. Je 
mea Fs Appellee's intestate was killed while cleaning a 
wringer in the laundry of appellant, Suit was brought to 
regove * damages for the benefit of the next of kin, 

The first count charged that deceased was a minor, 
eighteen years of ages that the operation of the wringer was 
new to him; that he had no knowledge of the dangers in the 

operation of the machine, and on account of his 
youth, did not appreciate the danger, and that appellant 
neglected to give tks him the necessary instructions in 
‘regard to the operation, use, cleaning and care of the machine 
| and did not explain to him how to safely perform the duties 
relating thereto, and that he remained ignorant thereof} 
and that three weeks after he began his employment, while 
in the exercise of due care and caution for his own safety 
he was drawn into the machine, when it was revolving at a 
high rate of speed; and received injuries from which he died, 
There were other counts which the Court took from the jury 
at the close of all the evidence, ani which are not shown 
in this record, but no cross errors are assigned on that 
ruling, and those counts are not before us in any way, The 
trial resulted in a verdict for the Administrator, and judg= 
ment thereon of Two Thousand Dollars, from which an anoeal 
is taken to thie Court, Numerous errors are assigned, 
but as this hearing is decided on questions of “scot, there 
whl be in this opinion put a brief touching upon the 
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of the Court below on questions of evidence and the 
ing and refusing of inatructions, There were no eye 
w tnesses who gaw and. could teatify to the whole of the 
‘aécident, When there io no eye witness to the killing of a 
person, his administrator may emtablish the exercise of ore 
" dinary care on the part of the deceased by the highest proof 
"of whieh the case is capable, including the habits of deceased, 
and from any other fasts and circumstances from which the 
vb jury may rightfully find that he was exercising euch care, 
(Stollery v Cicero street Ry. Co,., 245 Tll, 290, and cases 
there cited.) Therefore, no error occurred in receiving 
evidence as to the habits of the deceased in this case, 
The @ppellant was put on the stand as a witness in his own 
a : behalf, and was aksed in reference to deceased, if he had 
geen him prior to the accident on various occasions, and 
sft he ever talked with him, or warned him with reference 
to the use ef the machine in question, or placing his hands 
on the maohine , which questions were objected tom, and the 
objection sustained on the ground of the incompetency 
of the witness, We think that ruling of the court was proper 
‘Nothing appeared in the ase to remove the grounds of incom 
_ -petency that both sides mmeatte concede existed unless such 
grounds ware removed by the evidence in the case, Gomplaint 
is made of the giving of the first, second and third ine 
structions asked by appellee, We think, under the evidence 
there was no error Gerard tees by the trial court in ceiving 
these instructions, The refusal of appellant's segond, third 
fifth and seventh instructions is aleo argued to have been 
7 erroneous, It is sufficient to gay that the secon: 4nd 
= third of these instructions are but abstract propositions 
— ney a Law, not tied to the onan? in this cas@, end there 
was no error in their refusal,-Tae fifth and seventh 
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ulin of the Court below on questions of evidence and the 
— and refusing of instructions, There were no eye 
“witnesses who saw and.could testify to the whole of the 
aécident, Woen there is no eye witness to the killing of a 
person, his administrator may establish the exercise of ore 
dinary care on the part of the deceased by the highest proof 
of which the case is capable, including the habits of deceased, 
and from any other facts dnd circumstances from which the 
jury may rightfully find that he was exercising euch care, 
(Stollery v Cicero Street Ry, Co., 343 111. 290, and cases 
there cited.) Therefore, no error occurred in receiving 
evidence as to the habits of the deceased in this cage, 

‘The appellant was put on the stand as a witness in his own 
behalf, and was aksed in reference to deceased, if he had 
seen him prior to the accident on various occasions, and 

af he ever talked with him, or warned him with reference 

to the use of the machine in question, or placing his hands 
on the machine, which questions were objected tom, and the 

- ebjection — — on the ground of the incompetency 

of the witness, We think that ruling of the court was proper 
Nothing appeared in the case to remove the grounds of incom 
peteney that both sides encace concede existed unless such 
grounds were removed by the evidence in the case, Gomplaint 
is made of the giving of the first, second and third ine 
atructions asked by appellee, We think, under the evidence 

: thers was no error committed by the trial court in civing 
these instructions, ‘The refusal of anpellant's sesond, third 
fifth and seventh instructions is also argued to have been 
erronsous, It is sufficient to say that the secomi and 
third of these inatructions are but abstract propositions 

a Of Law, not tied to the evidence in this case, andi there 
ra ™ atror in their refusals tre tifta and seventh 
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instructions directed a verdict, ond did not include all 


ee the elements involved in the case, There was ne error in 


HS * ‘he evidence in the case substantially shows the 


followingt~ A metal circular receptaole with amall perfor- 


‘ations enclosed within another circular reccpt%cle wae 


Gslled the wringer, ‘The wet clothes were packed in the 
inner recepticale when not in motion, and then a cloth was 
placed over the top, and the power was applied, which caused 


the inner receptical to r volve at from nine hundred to 


twelve hundred times a mimite, and the centrifugal force 
thereof drove the mkx water out of the clothes, Once each 
weekit was necessary to clean the wringer, which was done 
by the man who operated it, with Sapolio, or some kind of 
soap, and a cloth or rag, by serubbing the inside of the 
inner receptacle, which revolved inside of the larger 
receptacle, which was stationary, The application of the 
power was right close to where the operator stood, The 
sister of deceased norked in the laundry, and she applied 
to the foreman to employ her brother, who was cighteen years 
of age, and he apreed to do so, On Monday morning, September 
Sth, 1910, deceased came to the laundry, «nd was introduced 
by his sister to the, foreman, Hamlin who turned himover +o 


a man Remy, to show him how to do the work; and Remy testi=- 


fied he (id not instruct him how to clean the maghine, or 
give him any instructions other than how to operate it, nd 
it is the lack of such instruction which is set up in ths 
count of the declaration — It was the @uston to 
Glean the wringer every Monday, but as September Sih, when 
deceased went to work, was Labor Day, it was not intended 

to run the laundry all day that day, therefore, the cleaning 
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was ostponed until Tuesday, The foreman, Hamlin, testified 
that on Tuesday morning he apent from one half to three 
quarters of an hour to show deceased how to do the work, 
ineluding the method of cleaning the wringer, and gave hin 
instructions that he met never clean it when in motion, 
or put his hand in the basket when ih motion; and that he 

waited and saw deceased clean the wringer, and that he dil 

s0 without having it in motion, Brassfield, the engineer 
of appellant, testified that the second day deceased worked, 
he showed him how to shut off and turn on the power, and 

: told him not to put his han@ near the machine when it was 
running, and that if he did, it might take his hand off 
and told him he had known of a oase where this had happened; 
and that he stood by and aaw him operate the machine, and 
saw that he obeyed instructiona, He also testified that 
fifteen mimuted before the accident he saw deceased 
cleaning the wringer while in motion, and that he went to 
him to shut off the power, and told him never to do that 
or he would lose his arm or his life, and that if his arm 
or rag got eaught, he would be drawn into the machine, One 
witness testified that twice during the three weeks deceased 
worked there, he sawiim with his hand upon or near the mis 

_ Chine when in motion, and that both times he went to him 
and told him to stop 1%, Wo one saw dsoeased at the instant 
of the accident, but sometimebefore he was seen by several 
persons, and ‘he was pouring water into the wringer, andi had 
it in motion, One other operator on a wringer testified that 
although the instructions were positive and direct never tp 
clean the wringer when in motion, yet he had teen in the 
habit, after he had scoured it, and before turning in the 


water to rinse it, to set it in motion so that the water would 
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| _ be thrown out by the motion, When seen, just before the 
aooadent, deceased had it in motion, and had poured in water 
| "and had put his hand inside, The next moment a sereamnxa 
was heard, and he was seen with his armand head drawn into 
. the ma@hine, The machine was stopped as quickly as possible 
and he was taken Out unconscious, and never recovered 
consciousness, ani died that day, There were contradictions 
in the testimony of the several witnesses, and it is argued 
. this contradiction juétified the jury in disbelieving the 
foreman and engineer, and in believing he was never instructed, 
~ Although the jury were the judges of the credibility of the 
"witnesses, yet we are of opinion that there was so clear a 
preponderance ofthe testimony that he was repeatedly in- 
atruted and warned that the jury could not reasonably find 
otherwise, It wan clearly established that deceased was 
‘gpecially and repeatedly warned acainst putting hig hand 
inside the wringer while it was in motion, and against 
putting his hand inside the inner receptacle when cleaning 
it, while in motion, and that he violated these instructions, 
and that his doing 90 was the cause of his death, and that he 
waa not in the exereise of due care for hie own safety, Tt 
_ 48 argued that this meant, if true, that he was engaged in 
an attempt to commit suicide, We do not so view it, He 
Might have been careless and negligent and disregarded in- 
structions, and voluntarily did that which he had been 
told. would take off his arm and kill him, without having 
any ‘thought of suicide, It is evident he knew the dancer, 
It is shown by a witness who testified, that as he went 
by the machine one day while deceased wae running it, 
deceased told him, in a Jokkng way, to put his hand in there 
| and see how quick his arm would be taken off, It is not 


41 Die 
so 
. es 


odd etoted taut. green nodW \motsonr old! yas 
notsw mb hetveq badf his? grokiom mts tt ab aditobd 
AxamAoTOe 4 tremom PROM OMT) ebtestk brs wtst dq baste 
oSftt meexh baod Rmkatte ets dtiwmese mew od bra 
— alativenagal en heqqots enw ofkdost of% ° ,¢ 
 BerevoosT ‘eves hrs .SuORORMODNE tO Molt dem 61 
arottekbartroo sew eted? ,yab tedt Bokh fra canon 
beugis et ti brn ,eebsendtw Lerevee eis | 20° 
orf grivetiede:s mt yaw edt bebritext no 
detouttank revert ecw On grtvelted mt hus yromtyne | 
edt Yo YWIikdtbord sit 20 Reghut writ owe 

& theto ow wae SxHiTe Hild! “Mbimk@o! Yo eth! ow + 
eet Ybotnedon caw ert duit wromkseod e620 | 
bat’ Yidecorine ton bivoo’ yuh! od tat bent! dren! 
naw heasevol suis bedetidetse Yixsefo: asw ¢T 
beet gid yoked wentahs Betxaw ytbetastwt frets 
tentejs ban prottonm mt ser ti eltiw tegntaw silt 
srinselo medw eloatqese: xennt edt ehtank brat okt 
<aroltorrtent esedd petalotver anit han yroktom nt els, 
ont fad? Met itech etd to saKEd oft Baw oe Hatbhuett ¥, ae 
OPT .ytetwe mo whi tol exo’ 61 Yo eatotexd erly tnt tommy 
nk degagno waw oif suid yours Th (Wraew atity cade totyteee 
ef +2 welv on Fon ob oW yubfokva threo ot Fomot 
at? hebreyerath bas tres hfgen brs eae fered maed \ 
feed bat of dohiw fete td _ytRustny Lov brie qanoe i‘ — 
gnived suodtiv etet SOE Brie mre lke tro Met beuon hoe 
Tontad eft wend of Srohive or VEo Vebtokye ts Seto — 

drew ed ss tate .SeTitset odw seendsiw's yd mwore’ abate 

«it gitnrast sew beeapoad @lidw Yad emo centinnn wiheghs: 

oxo? at band ott tog ot jeer grtitop as at irakeindaial 
ton at #T No aelot 6d bluow tes td toLspondd gen vhrtay 














;. = 





r 


ye semua that a boy eighteen years of age could not be 
held to the rule of the exerdise of ordinary care , or 
contributory negiigence, and therefore it is umecessary 
to review the authorities cited by appellee on that subject, 
the judgment isc therefore reversed, 
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We find that deceased was not in the exercise of due 
care for his own safety at the time when he received the 
injuries from which he died, and that he waa guilty of 
negligenee which resulted in his death, 
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STATE OF ILLINOIS,) ... 
SECOND DISTRICT. — 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the first day of April, in 
the year of our Lord one thousand nine hundred and thirteen, 
within and for the ae Of ti State of Illinois: 

Present--The Hon. CHARLES WHITNEY, Presiding Justice. 


Hon. DORRANCE DIBELL, Justice. 


Hon. DUANE J. CARNES, Justice. 


CHRISTOPHER C. DUFFY, Clerk. 
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J. G. MISCHKE, Sheriff. 1 Us 














BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
Of August, A. D. 1915, the opinion. of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5674, 
Henrietta Bertha 9¢, Administrator 
of the tate offlienry A, Hunsé, deceased, 
appellee 
vs Appeal from DuParce, 


appellant, 


Whitney, P. J, 

This appeal involves a judgment for $3142,00 rendered 
in favor of appellee in an action on the case against 
appellant to recover damages for the benefit of the next 
of kin of Henry A, Hunse, deceased, for a death loss, al- 
leged to have been caused by appellant's negligence, — 

The negligence charged in the several counts of th: 
Declaration is negligent and careless operation of an 
engine ond train; failure to cive warnings at 2 certain 
highway crossing by bell or whistle as required by Statute; 
negligence in the construction of approaches to a crossing 
on a highway; runninga train at a high rate of speed, and in 
failing to maintain the right of way at a highway crossing 
a0 that there should be 9 clear and unobstructed view along 
the railroad tracke, 

The death Was caused at a highway crossing in DuPace 
County between Gretten and Lombard, The highway known as 
Meyer's road, erosses the railroad &t the place in question, 
The road runs north and south, and the railroad cast and 
west, A Highway known ag St Charles Road rune about one 
hundred fifty feet North, and par@llel with the railroad 
crossing Meyer's road, In the angle formed by Meyer's road 
and the St, Charles Road, West of Meyer's road an’ between 
the railroad and the St. Charles Road stands à dwelling house 
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ooeupã ed at the time of the accident by one Mrs, 
Trebiatrowski, St, Charles Road is theeo or four feet 
above the railroad tracks, with Meyer's Road descending 

, toward therailroad, West from the cppssing of the railroad 
and Meyer's Road, the railroad tracks run straight for about 
three quarters of a mile upgrade, with a twelve -r fourteen 
foot rise, to a railroad viaduot, At the time of the accie 
dent, and for several days prior thereto, appellant had been 
engaged in raising its tracke East and West of and at the 
highway orossing, It is important to keep this in mind when 
considering the evidence of the highway crossing ond its 
approaches, at the time of the accident, because what their 
condition might have been the day er evening before the 
accident, or the day after the accident would not accurately 
indicate their condition at the time of the accident, which 
occurred about one o'clock P, M, June 23rd, 1910, Deceased 
hed lived in the dwelling house above mentioned for from 
one to three years accerding to the testimony of different 
witnesses (Leaving it some two years before the accident) 
and while he lived there passed over this crossing almost 
daily, and after he had ceased to live in that house, he 
@séquently went over the crossing, 

Ifanything can be determined from the evidence it 

is that he was well aequainted with the surroundings of 

the crossing, June 23rd, 1910 was a warm, bright sunshiny 
day, with no evidence of any high wind blowing, The de- 
ceased was, prior, and up to the time he was killed, in 
good health, and could see well and hear well, He was coing 
“South on Meyer*s Road, driving a onehorse wagon anproaching 
said crossing, The only eye witness to the accident was 
Mra, Trebiatrowski, who lived in said dwelling house, and 
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| saw abeoraoa aærrant south by her house, She had just heard 
the ube and whistle of a train approaching from the west, 
and as she saw deceased, she called to him in a loud voice, 
"Oh Hunse, you will never get acrose that track,” whon he was 
‘within forty or fifty feet of the tracke, buthe kept on 
‘driving his horse on a walk, apparently not having heard 
Mrs, Trebiatrowski, or if he did hear her, giving no indi- 
‘eation of it, His horse kept ‘on walking right onto the 
orossing, and when deceased sot onto the track, he looked 
right at the engine, the very same second he was struck by 
wh 

. Here was = cage of a man sixty four years of age, in | 
good health, with ability to hear and see well, familiar 
wth atl the surroundings y approaching a place over whith 

_ Be. a man of prudence, he knew a train was liable to pass, 

He drove onto the erossing without stopping, or apparently 
Looking, at a time when others heard an approaching train, 
Mrs, Trebiatrowsk’ heard the rumble and whistle of the 
“train wen deceased wae forty or fifty feet from the railway 
"tracks, and another ritnens hear’ the rumble of it, Wo 


“fog ox, cima was in the sky, ‘It was clear and sun=chiny. 
Upon a careful reading of the evidence we are satisfied 

that the testimony of Mrs, Trebiatrowski is in the main 
reliable and that it should be as fairly and fully con 
sidered as the evidence of any witness who has been subjected 
to as ‘pevere and Lengthy a crose examination as this witness 
was, We are immressed that she was endeavoring to tell the 
truth and that an impartial consideration of her unzka whole 
evidence discloses that she did testify truthfully, 

It ie the duty of one arprosehing a railroad crossing 
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se and a failure to look and listen precludes a recovery 
: “for persona injury where, to have looked and listened, would 
have prevented the injury, and where there were no circum 
stances or conditions justifying «a failure to look and listen 

or any obstruction to the view, (C, R, I, & PR Ry. Co, v 
Jones,135 T11, Appy 380, ani cases thewmtin cited.) It seems 
almost impossible that the ceceaged could not have heard 
‘this approaching train, even if he did not sae it. 

The evidence is conflicting on the question of 

obstruction to the view at thet point, so it is possible 

he could not have seen the train, but he is shown to have 
been so familiax with the spot, that he must have been 
thoroughly swere of the danger of not using hie eyes, to 

the utmost extent of his ability, Deceased was killed as soon 
ag the engine struck him, Deceased was thoroughly cognizant 
of all the conditions of that cposeing, and he obviously did 
not look to see whether a train was coming , and he cid not 


hear sounds of the approaching train, which were known to 
others who testified, Ne must have been either asleep or 
absorbed in his own reflections, 

The positive evidence ig that the engine whietied at the 
whistling post more than fifteen hundred feet west of this 
crossing, more than the statutory distances; that the fireman 
then got down to replentish the fire, and whether the automatic 
bell had been ringing prior to that time, he then pulled 

the cord, and started the bell, and it continued to ring 
until after the accident, and until the train xa satovpad. 
There is negative evidence of persons who cid not notice 
the whistling at the whistling post, or the ringing of the 
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Mere is a dispute in the testimony as to whether the 


‘engineer at the instant he saw the horse, just before he 
etruck it, blew the whistle; the fireman being engaged in 


| ghoveling coal, did not see the wagon and horse at all, ‘The 
wagon and horse being on ‘the opposite sidé of the track 

- from the ee, he gaw nothing until the horse camé upon 
7 the track just ahead of him, ard just before he struck the 


rige 
— Considering all the evidence in the light of the 
decisions of the Courts, we regard the positive evidence 
as to the fact that the bell was rung and a whistle sounded, 
is entitled to more weight than negative evidence in re- 
jation to such facts, (C, Rs I, & P, RY, Co. v Jones, 135 
Tll, App. 380, and oases ther cited,) 

We are satiefied that the bell was ringing, and that 


the whistle was sounded, ‘There is no satisfactory emidence 


an this record that appellant was negligent in any of the 


manners alleged, The track had been raised as above indicated, 


‘and they were working on it at that time, and ite condition 


the day before the accident would throw but little maxgkk 


light on ite condition the day of the accident, 


Before the accident on the twenty third day of June gravel 


had been placed between the rails, which had been leveled 


off to some extent, “but the evidence is not that deceased 


was stalied between the tracks in fresh gravel, If that had 


been true, it might be urged os a ground of negligence, but 
his horse had merely cot upon the track when the train struck 
it, There is no evidence that the train was running at an 
excessive rate of speed, nor is there any evidente of any 
impoopermanagement of the engine or trains but in any event 
— was not exercising due care and caution for his 
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wn gafety, and his negligence must be held to have contri-~ 
‘buted te his death, 
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The judgment is therefore reversed, 
1S OF PACT TO BE TYCORPORATED IN Tire JuDEmNT) 


J We find that deceased was not in the exercise of due 
 @are for his own safety at the time he was kkiled, and that 


he lost hie life because of his failure to exercise due 
care; and that defendant was not negligent as charged, 
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STATE OF ILLINOIS,).. 
SECOND DISTRICT. I88. 1, Curistopaer C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 







Begun and held at Ottawa, on Tuesday, the first day of April, in 
the year of our Lord one thousand nine hundred and thirteen, 

within and for the oo ee of the State of Illinois: 
Present--The Hon. CHARLES WHITNEY, Presiding Justice. 

Hon. DORRANCE DIBELL, Justice. 

Hon. DUANE J. CARNES, Justice. 


CHRISTOPHER C. DUFFY, Clerk.-y © s) 7 ~ 
5 a. fr. fi j — 
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J. GG. MESCHEE, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Errot to Iroquois, 


This cause comes before this court on writ of error 


owing out of an order of distribution in 4 partition suit 
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in which Benjamin D. Herrick was complainant and Lizzie Grove 


' Ryan and others were defendants, and on the denial of a 
motion to re=tax costs in the proceeding, 


On April 4, 1901, defendant in error (who, for brevity, 


will hereafter be styled Herrick) filed in the court below 
his bill praying for pattition of several tracts af land 


located in Woodford @ounty, and one tract or lot of land 


_ located in Iroquois County, Demurrere were interposed to 
this bill by plaintiff in error and lielen H, Ryan and sus= 
_ tained, The demurrere having been sustained on August i, 


1910, Herrick, thereupon took leave to file an amended bill 
and filed the same on December 46, 1910, in and by which he 
described the lot in Iroquois county only, Plaintiff in 
error being in court, or represented therein by counsel, 
when leave was given to file the amended bill, cannot pisad 
ignorance of the fact that it was filed, and she suffered 
the amended bill to go by default. A decree for partition 
pro confesao as to plaintiff in error was entered st te 
November Term 1910, and commissioners were appointed by the 


decree to make partition etc, They reported at said 


Nove mber term by whith report they stated the premises were 


not susceptible of partition, and appraised the same, At 
the November Term 1910, on December 31, decree of sale wag 
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ꝛd and on February 4, 1911, the November Term 

adjourned. Report of sake was made at the March term 1911, 

4 and at said March term on April 17, the report of sale 

as approved by decree then entered and by the same decree 

; ‘the solicitor's fee and the guardian as litem's fees 

J herein complained of were fixed upon proof submitted in open 

; Court, and by the same decr e the master wasottdered to 

Bt make distribution” of the proceeds of sale, amon: other 
things being directed to pay "To Fred Benjamin , clerk's 
costs, $121.75" and on May-20, 1911, the March Term adjourned, 
The reoord ‘shows that at the November term 1911 « report of 
partial distribution was filed and approved; the order of 
appreval recited "and no objections being offered thereto" 
to which report is attached the receipt of the clerk of ‘he 
cireuit court showing that there waa paid him %121,75 
*for fees accrued", The firat effort was made by plaintiff 
in error to question the taxation of costs was on the 26th, 
day of December 1911, one of the days of the November 1911 
‘term, when she filed her motion in the court below to re- 
tax costs by written motion unsigned by her or her counsel, 
The motion to retax costa was set down for hearing on 
December 30, 1911, There is no certificate of the evidence 
heard on the motion to retax in the record, therefore, we 
axe compelled to pass on the record as it is written, There 
is no item pointed out srecifically that is cliaimed to be 
wrong in “clerk's costs, $171,75" and in that item the 
fault must be, if anywhere, Every intendment is in the firet 
inatance in favor of the proper taxation of costa in the 
absence of proof to the contrary, In the order of (istribu- 
tion the master ia directed "to pay Fred Benjamin, Clerk's 
costs, $1231.75", The report of distribution shows payment 
to Fred Benjamin, costs and fees of $131,75, On such a show- 
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* things are wrong, but the record fails to disclose 
wha: Vii ous, if any, were improperly taxed by the clerk, We 
not indulge in inferences and presumptions with no 
ord before us, except a direction to pay "t Fred 
enjamin, Clerk's costs $191,75," Perhaps solicitor's fees 


guardian ad litem foes and sheriff's feea for service of 

! parties residing in Wooiford county were includiad in the 
$121, 75 but we would have to infer it, for it is certainly 
not set out in the record, ‘There is no evidence in the 


reaord that the clerk taxed among the “clerk's costa" 

either a solicitors fee, & guardian ad litem's fee, or 
any sheriff'e fees, There was no praecipe for a record 
filed and the clerk certifies "the above and foregoing te 
be a true, perfeot and complete transcript of the record 
in a certain cause lately pending in said court on the chan= 


‘cery side thereof,* 


The reeord shows no evidenee of what, if anything, was 
wrong in the item the master wae ireoted to pay, namely 
the item "to pay Fred Benjamin, clerk's costs, $121,75," 

A motion in the court below waa the only basi» for the 
retaxation of costs, (Klajda v Wilandt 93 I1l.App. 373, 

Considering the state of the record we cannot see that 
the court below erred in denying the motion to retax costs, 

Taxation by clerk ie presumed to be correct, (Eney, Lay 
& Procedure, Vol. 11, P, 165) 

Every intendment is in favor of the proper taxation 
of sosts, (Dietrich v Richey 34 rll, App. 343,) 

‘qhere may or may not have heen error in allowing 2 
solicitor's fee and guardian ad litem's fee, We are not page= 7 
fing on that nor is it necessary to the disposition of 
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a8 not preserved the evidence, if any, taken on the 
ng of the motion to retax, And we must presume that 
ecient proof was heard to justify the denial of the 


is nothing in the reeordshowing that such allove 
@ in any way affected the amount @ireeted to be paid 
_ plaintiff in error in distribution, 
; e so far as it appears the error, if any, there was, 
f worked no harm to her, .. 

Nothing appearing in the record showing in “hat par- 
a ticulare the taxation of costs was wrong, we are 
disposed to affirm the order of the circuit court, 


Judgment affirmed, 
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STATE OF ILLINOIS, Iss 
SECOND DISTRICT. I, CHRISTOPHER C. DUFFY, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOr, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 
dred and thirteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 






egun and held at Ottawa, on Tuesday, the first day of April, in 
the year of our Lord one thousand nine hundred and thirteen, 


within and for the ict clase of thm State of Ll Linonss: 






Hon. DUANE J. CARNES, 
CHRISTOPHER C. DUFFYY 


J. G. MISCHKE, Shefiff. 











BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
ae euevetsn. OD. 1915. the 6pinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No, 5753 
« M, Sears, appellant, 


vs Appeal from Putnam, 


©, C, Gmerson & Company et al 






"{ 
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matney, P. J. 


appellees, 


—— Mrs, M, Sears had a claim againet thenon-resident 
firm of C, G, Emerson & Company, and sued out 2 writ of ate 


tachment before a justice of thepeace against that firm in 


which garnishee summons was served on A, W, Hopkins as having 
certain funds in his hands belonging to said V. ©, Emerson 
& Company, The American National Bank filed an interpleader 
under the statute claiming the fund and en a trial judgment 
was rendered in effect finding the fund to be the property 
of the American National Bank and dismicsing the suit at the 
Gosts of the plaintiff therein, from which this appeal is 
prosecuted, 

The facts briefly stated are that Imerson & Company 
sold gome potatoes to Zraik & Trahd, an Tilinois firm, drew 
a aight draft on then for $218.90, attached the draft to 
the bill of lading and endorsed and deposited said draft 
and bill of lading with the American National Bank, Seid 
bank gave credit to C, C. Emerson & Company for the amount 
of the draft and forwarded same to A, V. Hopkins, an Tili- 
nois banker doing business at Granville, Illinois, in the 
name of the Granville Bank by Zraik & Treahad and on the same 
day Hopkins was served with summons as = garnishee of ©. C, 
Emerson & Company. Various proceedings were had in the at~ 
tachment auit and on the garnishment branch thereof prior 
to the filing of the interpleader by the American National 
Bank, in none of which, however, wae final jucgment rendered 
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for the attaching creditor or apainst the garnishee, so their 
interpleader was filed in apt time and the motion of appeli- 
dant to strike the interpleader from the files was properly 
| @ver-fuled, Julliard & Go, v May. assignee, 130 T1l. 87, 

| ‘ Appellant also filed a devurrer to the interpleader 
which was overruled, The filing of the demurrer amounted to 
a waiver of the claim that the interpleader was interposed 
too late, Julliard v May, supra, 

Appellant instead of standing by her demurrer to the 
interpleader went to a trial on themerits on the issues made 
therebb and introduced evidence on that trial, This amounted 
to a waiver of the claim that the court erred in overruling 
the demurrer, Hepler v The People 386 Til, 275, 

The case originated in justice court and going to 
trial on the merits and introdueing evidence on the issues 
raised by the interpleader was in effe t pleading the general 
issue to the interpleader, On the trial in behalf of the 
American National Bank the sight draft for $218,90 endorsed 
by CC, C. Emerson & Company and the bill of lading attached 
also endorsed by C,C, Emerson & Compang were admitted in 
evidence without objection, A deporit slip made at the 
Anerican National Bank and testified to by the assistant 
cashier of that bank as an original entry of deposit with 
said bank showing a deposit among other things of "check on 
Zraik & Trahd for $213,90" was also offered in evidence 
by the bank and received in evidence <h@hest-ebseusdumy- 
The acsistant cashier testified without objection to the 
sight draft and bill of lading abeve mentioned and that they 
were deposited in his bank in the reguiar course of business 
and that a deposit slip of the transaction wasmade on the 
day it purports to have been made, October 12, 1969; that 
he had compared the deposit slip with the books of the bank 
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First National Bank of Hiawatha, Konsas v Walsh, Boyle & Co. 
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and that the deposit slip was true and correct, No evidence 


was offered by appellan$é which in any way had the slichteat 
tendency to rebut the evidence offered by the bank so that 
as the case rested at the close of the trial the evidence 


Bis 


of the bank was the only evidence on the subject of the 
—— — of the fund, 
Thin ease is to be controlled by the law announced in 


131 Ill, App. 508. All of the evidence before us is te the 


‘effect that the American National Bank received this draft 


on deposit with other items of cash an’ other checks ad drafts 
in the usual course of business, Even if the deposit slip 

had notb<en offered in evidence, whibh clearly shows a de- 
posit and not a receipt for collection, the testimony of the 
cashier was that the draft was received as a deposit and 

in the absence of proof of fraud we would be bound to pro- 


‘sume it was like any other item of deposit and that the 


bank upon the deposit being made, entered it as a credit 
item against which C, C. Emerson & Company had the right to 
eheck in the usual course of business, No evidence appesartdx 
showing the deposit was ever charged back »gainst the om 
positor, There was no proof of anything but the proceeds of 
this draft ever coming into the handa of the garnishee, The 
trial Judge had but one thing to do and that was to refuse 
the instruction offered by appellant to find against the 


- glaimant, It did not harm appellant whether the instruction 


to the jury to find for claimant was verbal cin writing. 

Seeing no rev-rsible error in the record on any of 
the errors assigned and argued, the ane of the circuit 
court ie affirmed, 
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STATE OF — 
SECOND DISTRICT. oF 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


J, CHRISTOPHER C. DUFFY, Clerk of the Appellate 


said Appeliate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on the ad day 
of August, A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5762, 

People &, appellee, 

ees 4 ve * Appeal from Co, Gt, Peoria, 
| Lucy Moore, alleged custodian of 

 @arl Moore, appellant, 


“Whitney, p. J. } 

— A petition was filed in the court below pursuant to 
the statute to inqnire into the alleged dependency of Carl 
Moore, a male child of about three years of age, alleged 
in the petition to be dependent and without propor parental 
Gare or guardianship, and Luoy Moore was named in the petie 
tion as having the custody of said child, The child was 
produced in court by her, a jury sworn and impanneled to try 
the queations at issue, and 4 verdict and judgment followed 
finding said child a dependent, and an order was entered 
committing him to the Illinois Home & Aid Society, subject 
to the control of the court, from which order and judgment 
the said Lucy Moore prosecutes this appeal, 

Tt was urged in the court below and is here urged 
that the county court of Peoria county had jo jurisdiction 
of the case, the cause alleged being that the child was 
not a resident of that county, but was a resident of Bureau 
county, The question of the home of the child is the only 
question in the case, As we reg*rd the case it is controlled 
by a very few facte which seem to be undisputed in any 
way. The verdict of the jury and the judgment of the court 
- is not set out in the abstract and for that reason alone we 
might affirm the judgment of the court below, but we prefer 
to put our decision on other grounds, The child was born in 
Peoria County, a bastard ciiild, and the said Luey Moore 
testified that the mother of the child gave him to her when 
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‘ the child was about eight or nine days old, end that the child 
a had been under her care and control ever since, It appears 
3 from ‘the testimony he lived a part of the time with her and 
‘- part. of the tine with a sen of hers, who kept a saloon at 
- Spring Volley in Bureau County, Lucy Moor@ is shown by the 
E testimony to be a colored woman and the keeper of a house 
. of prostitution at No, 126 Eaton Street, Peoria, and lives 
next door at No,.127 Maton Street, There is a yard between 
the two houses to which the inmates of the house have access 
and where this child was aco stomed to play, It seems the 
child wae bought within the jurisdiction of the county court 
of Peoria County when about one month old, and that Lucy 
Moore claimed to be ite mother, but finmally admitted that 
she was not, and that the court allowed Lucy Moore to have 
temporary custody of the child on condition she should not 
have him in her home, $< then caused him to be kept at a 
house in Chicago with « certain Mrs, Franklin,and the court 
aft erwards ascertained she was not a reapectable person, 
Afterward, Mra, Franklin notified the Peoria County vrobae 
tion officer that Lucy Moore had taken the child hack to 
Peoria, The probation officer then discovered the mhkk boy 
wag kept part of the time at Lucy Moore's place and part 
of the time at her son's place in Spring Velley, The child 
having been given to Lucy Moore by ita mother as Luey Moore 
Claims, and — Moore testifying that she has the oare 
and con trol of the child, and has had it ever since the 
child was given to her, thus she could have the child either 
in Chicago or Peoria or Spring ve lley as she saw fit and 
when she saw fit, and the child having been a part of 
the time in Peoria, under such circumstances and under such 
control, we are of the opinion that the ohild is, within the 
meaning of the law, a resident of Peoria county and within 
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STATE OF ILLINOIS, | 


SECOND DISTRICT. io 


J, CHRISTOPHER C. DUFFY, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHeEReor, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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sd SOIT REMEMBERED, that afterwards, to-wit: on the 2d day 


of August, A. D. 1913, the opinion of the Court was filed in 


the Clerk’s office of said Court, 
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following, to-wit: 


in the words and figures 
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| Fonsan, The declaration consisted of the common counte to 

Mss * 

which were pleaded the general issue, the five and ten 
Pas ee as 

eh year s statute of limitations and payment, Issue was joined 

re txial had resulting in a verdict ani judgment for 

¥ defendant on which this writ of error is prosecuted, 

rae, hi pleas of the statutes of limitations seem not to have 


* 6 2 relied on and therefore they may be disreparded on this 








No evidence was offered in support of the plea of 
, that is that payments were made to plaintiff or 


befo this — squarely” on the question, did the plaine 

- ie deposit $1300.00 with defendant, 

| - ee  Gortain fate about the case are undisputed; (1) 

om draft for $1300.95 was issued by the insurance comoany 

aoe mentioned in the aridence in the year 1898, payabl« to 

| —— (2) plaintiff then had a husband living nawed 
es He Hanna, with- ‘whom ahe was then Living, an? with whom 

ae eontinued to live until 204 the year o” his death; 

ae 3) th } B—— had any anne business «ith de- 
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- payable to and endorsed by his wife in his wife's name, but 
as his own money, and checked it out as his own money, but 


— th time it is claimed she made the deposit of 


Pint the $1300.00 and the defendant tried the case on 


the claim that plaintiff's husband deposited the draft 


by checks @rawn in his wife's namé@, If the hueband i n fact 


“made the Gepesit he had the clear legal right to deposit 


in his wife's namé so that he could dfaw checks acainat it, 
Plaintiff testified that she took the draft to the bank om 
March 5th, 1898, and wrote her nawe on the back thereof by 


the direction of the cashier and deposited it ani reocived 


the puss book offered in evidence and took it home and 
placed it in a bureau drawer and kept it there from that 
time until March 1912, when she presented it to the bank 
and they told her there were no funds, Afterward, in Sep- 
tember 1913 she drew a cheek for $1300.00 and took it to 
the bank with witnesses and the bank refused payment, Two 
officers of the bank who were then the cashier and the 
assistant Cashier, and who are now thepresident and cashier 
thereof, testified that thie draft was not brought to them 


by the plaintif? a% all and that she never wae in xkxa 


Wapte, Sank concerning it until March or April 1912; but that 
on March 5, 1998, her husband J, H, Hanna, came to the ban« 
with this draft endorsed in blank by his wife and told the 
bank it was insurance on his iife and waa his money, but 


that he wished to deposit it in the name of his wife, and 
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: fentant * the time it ie claimed she made the deposit of 


the draft in question, March 6, 1898, until the time she 
demanded the money of the defendant in the spring of 1914, 
a period of fourteen years; (4) that plaintiff's husband 
died in 1907, 


* 


i Plaintiff tried the case on the claim that she depos= 
ited the $1300.00 and the defendant tried the case on 


i ae 


the claim that plaintiff's husband deposited the draft 
payable to and endorsed by his wife in his wife's name, but 
as his own money, and checked it out as his own money, but 
oy checks drawn in hie wife's name, If the hueband i n fact 
made the deposit he had the clear legal right to deposit 
in his wife's name so that he could dfaw checks againat it, 
Plaintiff testified that she took the draft to the bank om 


- March Sth, 1898, and wrote her nawe on the back thereof by 


the direction of the cashier and deposited it andi received 
the pass book offered in evidence and took it home and 
placed it in a bureau drawer and kept it there from that 
tine until March 1918, when she presented it to the bank 
and they told her there were no funds, Afterward, in Sep» 
tember 1912 she drew a cheek for $1300,00 and tock it to 
the bank with witnesses ani the bank refused payment, Two 
officers of the bank who were then the cashier and the 
assistant cashier, and who sre now thepresident and cashier 


thereof, testified that thie draft was not brought to then 


by the plaintiff at all and that she never was in xkxe 


their bank concerning it until March or April 19123 but that 
on March 5S, 1898, her husband J, H, Hanna, came to the bank 
with this draft endorsed in blank by his wife and told the 
bank it was insurance on his iife and wes his money, but 


that he wished to deposit it in the name of his wife, and 
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at he vould check it out. The bank then issued to him 
@ pass book in the name of hie wife and delivered it to 
| ‘The bank produced in evidence fifteen checks in all 
. the handwed ting of Je H, Hanna and ali signed either in 
_ the name of Tmma V. Hanwa or Emma V, Hanna ‘by J, H. Hanna, 
oy which watt two months and twelve days after the deposit 
| was made, J, H, ‘tone drew the ontixe amount of ‘the deposit, 
Plaintiff never drew any checks against the deposit until 
the check she presented in September 1912, just before suit 
was begun, 
"? After the death of plaintiff's husband, which occur. 
red in 1907, plaintiff stated to several people, who were 
produced ae witnesses, that she had told them she had no 
money. The proof showed that plaintiff after her husband&e 
death received quite a sum of money and placed it in another 
. bank, taking from that bank an agreement to pay her four 
ik per cent interest on the deposit, Her husband ieft no estate 
| and after his death she went out to work two days o° the wear 
at ironing and canvassing for various articles and did 
this , as she testified to obtain a living. It is practically 
inconceivable that plaintiff, who seems to have been intele 
ligent and whose husband wae 8 lawyer, should have held 
$1300,00 in the bank for fourteen years without interest when 
she knew that interest could be obtained uwoon the money, 
and it is also inconceivable that she would work at common 
service as a domestic in order to get means on which to live 
When she had such a sum in the bank, 
We think from all the evidence the jury were warranted 
in concluding thebank officers gave a correct account of 
the transaction and the verdict having had the approval of 
the trial judge, ought not tobe disturbed by us unless 
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ig error in the giving ofinstruetions, or the re- 
° _ of evidence which would seem to demand 


e cheeks by which the husband drew out t.. money within 
6 months and twelve days after the deposit was made, ‘this 
⸗ ‘not done ‘or the purpose of provingoaynent to plaintiff 

under the plea to that effect, but it was to avoid leaving 

a the jury to suppose that the bank still held thie money, 
“and also for its foree in tending to corroborate the bank 

; ofticare, rs 

Dee ‘It is inconceivable that if this draft had been 
deposited by the plaintiff in person without any direction 
a as she claims, that the bank officers should within a few 

Eo days thereafter begin to pay itout to the husband on | 

; _ checks drawn by him and not in her handwriting, The way 

; “ain which they did pay the money out is the more re%sonable 
= in which to view the deposit and the withdrawal of the 


honey, as a business transaction, that ie that he daposited 








thie money in his wife's name and under an arrancvement by 

which he could check it out. 

ss Momplaint is made of the giving of the sixth instruc- 

ig ‘tion for the defendant, That instruction is in substance 

| that the burden of proof is upon the plaintiff to prove her 
Gaue by the preponderance of the evidence, and the complaint 
is that the giving of it put upon the plaintiff the burden 
of proof under the plea of payment, If thewe had beenany 
attempt to prove the truth of that plea, ‘this instruction 
would have been erroneous, but the checks offered in cvi- 
dence were not for the puro se of proving the plea of pay~ 
ment, and they had no tendency to prove: the plea, There was 
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aif: a tion of some of plaintiff's instruetions, it is 

ioient to say that in the main they are correct, and 

; if in some slight particulars they are incorrect, we 
Zz i 


ver iet which is clearly sustained by the preponderance 
‘of the evidenoe and by the reasonable probabilities of the 
Ri J Seeing no reversible error in the record in any 
respect, the judgment of the court below ie affirmed, 
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I. CuristorpHER C. Durry, Clerk of the Appellate 
and keeper of the Records 


y of the opinion of the 


STATE OF ILLINOIS, | Wk 
SECOND DISTRICT. ci 


/ Court, in and for said Second District of the State of Illinois, 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true cop 
said Appellate Court in the above entitled cause, of record in my office. 


In Testimony WHEREOF, I hereunto set my hand and affix the 
this second day 


e hun- 


seal of the said Appellate Court, at Ottawa, 
of August, in the year of our Lord one thousand nin 


| dred and thirteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


: 


Begun and held at Ottawa, on Tuesday,#the first day of April, in 


the year of our Lord one thousand 


Ed 


nine hundred and thirteen, 
within and for the Second Distriet of the State of Illinois: 


Present--The Hon. CHARLES WHITNEY ,§ Presiding Justice. 


Hon. DORRANCE DIBELIS PaaS Q >) T A pe 34 


i 






Hon. DUANE J. CARNE 


/ 


CHRISTOPHER C. DUFFY, Clerk. 
3 


Sas —— 


J. G. MISCHKE, 
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BE IT REMEMBERED, that afterwards, to-wit: on the ad day 
Preauewet. A. D. 1915, the opinion of the Court was filed in 
Bhe Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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, appellant, 
J Appeal, from Mercer 
ig ry appellee, i | 
ii ts @ euit on a note for $711,96 dated April 
OT» “given by Jomie ¥, Bridger, who ie mentioned 
| Pleadings ia⸗⸗ suit we the State Bank of 











| von the docket of this court at the present sine 
on Same Tumber 5770, Tem Rwiber 25, Tue plesdince 
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STATE OF ILLINOIS, 1... 
SECOND DISTRICT. | ss. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHeERE«OP, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this second day 


{, CHRISTOPHER C. DUFFY, Clerk of the Appellate 


of August, in the year of our Lord one thousand nine bun— 


dred and thirteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Bir and held at Ottawa, on Tuesday, — day of April, in 
the year of our Lord one thousand nige hundred and thirteen, 
within and for the Second District f the State of Illinois: 

Present--The Hon. CHARLES WHITNEY, Prgsiding Justice. 

Hon. DORRANCE DIBELL, Jy¥stice. 


Hon. DUANE J. CARNES, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 


of August, A. D. 1913, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 














oi ,{itqA to ysb seri 


re 


,aeettidd bas berbcod 


an ae Ce 
» 


; :etoatff{l to #tae2 edi’? botazend booed 


' ° 
—— 

—— 

=?) & 

nt 

[> 

—— © 

- * 


3 ESS eee —— 
poke “ATS 8I- rerte yrtud 


— 


* 
8 
4 

a a 
? * * 
J 
og 5 

* 
3* 
Cy J 
= 
7“ 


usb bs oft ao :tiw-ot ,ebyswrodts ted} ,CaAtaMaMad 
ai belt} esw tyv0d sdt to -notaigo edt ,228f°.0 


estogil bas abtow edicat ,ftpod bisa 20. sortto af 


3 
—* 
+ 
i Ps 
é * 
— 
ab - 
~ 
a = —— 7 
t- 2 
— 
* 3 
> 
— nie 






Appeal from Peoria, 


oie —* et al appellants. 


Tue Ay Milier, appellee, sued P. M, Carney and wife 
* a justice of the peace to r cover for work performed 
dn paper hanging, The case went on appeal to the circuit 
x court where two trials were had, the last trial resulting 
in the verdict for $99.50 for appellee, Appellants intere 
posed a motion for a new trial, specifying the cpounds 
of aaid motion in writing as followss~ (1) The court erred 
in not granting these defendants « continuance on the motion 
of defendants upon the affidavits read to the court and now 
on tiles (2) the verdiet of the jury is against the law and 
the évidence in this case, The motion for a new trial was 
overruled and judgment entered on the verdict, from which 
“thie appeal is prosecuted, When the case was called for trial 
dn the circuit court, appellants moved fo: a continuance 
on account cf the illness of the appellant, Nrs,Carnoy, 
which was denied and it is claimed this was error, It was 
not shown that Mre, Carney was to be a witness on the trial 
and that if she was to be a witness, there was nothing appeare 
ing in any affidavit filed in support of the motion showing 
what ‘was expected to be »roved by her, so as to give 2ppellee 
an ‘opportuni ty to admit she would so testify, as the statute 
provides, Neither wag it shown her presence was indie oo 
sible for the management of the suit, There wag mo @°ror 
in denying ‘the motion, Appellee'c contention was ‘at he 
wads a contwact with appellants by which he war to “0 0¢t= 
seta woe. Ap take his pay in board, and that i (id that 
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| received board for all but $2.85, which sum of 
eam dieclaimed trying to recover in this case; 
¢ then ceased to work for them for sometime and after 


© a unless he was paid in money, an@ was then hired to 


: “ i. per room, and did eight days work on a hall at 
by x me makkng $120,003; that. he received %90,50 in board, leave 
5 ing #09,50 due him, This is the amount that he recovered, 
— oy ‘the contention of appellants is that there never was 
a second contract and that the work was to be paid for in 
* oo and that they were ready and willing to furnish 
ee the poard, This contention furnished a controverted 
qui ation of fact, upon which the jury found for the appellee, 
4 is a130 contended the record does not show how many 
days he worked on the hall or the price he was to receive 
_ therefor, and hence that the charee of %20,00 is too high, 
% The lew of this state is that the question whether 
aS * J evidence is sufficient to support the verdict can only 
be preserved for review in this court upon a motion for s 
new trial presented “in ‘the court below, where as here, 
3 ee gase is tried vy “jury and if iipon gaid motion no written 


are filed, then all questions which could be heard 
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. sor @ motion for a new trial are considered to be sBxma- 

_wrscontod but if the pointe upon the motion for anew trial 
arg tiled, they constitute a waiver ofell other points ax 

- onty the points so filed can be argued, Yarber v Chicago 
Ape Ry. Go, 235 Tll, 589, 

Po ae here is evidence apnellee worked in the hail and 
— avidence indicating that his servicos were 

nox $2.50 per day / Appellee was abked ex: ressly the number 
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days he worked there, and the answer was kept out by 
: “objection interposed by appellants. If that fact does not 
— anmymere appear in this reoord, then it is true that the 


bie he 








foundation for $20.00 of the verdict is not shown, 
he motion for a new trial stated that the verdict was 


the low and the evidence, but in order to avail 


asign for error én this record the refusal of said motion 
for a new trial, The refusal of that motion is not assigned 
for error in this court, Appellants show in their abstract 
_ there was such an assignment of error, but their statement 
| is not supported by the record iteelf, There being no ase~ 
ignment of error questioning the ruling of the court upon 
the motion for a new trial, the supposed excessive character 
of the verdict is not presented for our considération, 
nt It is also contended the instructions given for 
appellee are incorrect and the ruling of the court upon those 
instructions is assigned for error, 

J Where no motion for a new trial is interposed, ruling 
on the instructions is preservedfor review, I, 6, R. R. Co. 
v O'Keefe, 184 711, 508, But where a motion for a new trial 

. is interposed and points in writing are filed ani the 
ruling of the court on inetructions is not one of those 
"points, then the ruling of the court on instructions is waived, 
‘Yarber v Chicago & Alton Ry. Co, %35 T1l, 599, 
| Appellants! motion for a new trial contained no 
reference to the ruling of the court upon instructions and 
that ruling was therefore waived and cannot «afterward be 
assigned for error here, 
| Fe ie assigned for error that the court erred in 
— certain evidence, The —— of the cowrt in 
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STATE OF ILLINOIS, ; si 
SECOND DISTRICT. (SS. 7 CuristopHeR C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Cowi't. 
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AT A TERM OF THE APPELLATE COJPRT, 





Begun and held at Ottawa, on Tuesday, th 











first day of April, «in 
the year of our Lord one thousand nigie hundred and thirteen, 


within and for the Second District ff the State of Illinois: 


present--The Hon. CHARLES WHITNEY, Pwesiding Justice. 


Hon. DORRANCE DIBELL, fustice. 
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Sane | S ya 1A. 236 


Hon. DUANE J. CARNES, 








BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5778 


Ole Johnson, appellant, 


vs Appeal from Boone, 
Gail C, Downing, appellee, 


Whitney, P. J, 

Thies is an actio# brought by Ole Johnson appellant 
against Gail ©, Downing, appellee, to recover damages for 
the shooting of appellant's dog by appellee, A trial wae 
had in the circuit court and resulted in a verdict and judg 
ment againet appellant, from which he appeals to this 
court, In the bribf and argument appellant presents only 
the following as the points relied on for a roversal, 

(1) The court erred in admitting evidence as to she general 
choraeter and reputation of the dog for viciousness; (3) 
Error in both instructions given for defendant; (3) Error 
in refusing instructions asked by plaintiff, 

In a or-liminary way appellant alse speaks of the 
impwpoper remarke by the court, but in his brief and argument 
he in no way points out in what way or why the remarks of 
the court were improper, Prior to the time the dog was shot 
the evidence shows attacks by the cog unon several persons 
one of whom was bitten by the dog, It appears from the 
evidence that appellee knew of these attacks and knew that 


- Helen Oleen, a little girl, had been bitten, and appe'les's 


wife had twice been driveninto the house by the (og, and 
the dog had chased anpellee's chicken; and that th morne 
ing before the shooting a man had told appellee that he 
had been attacked by the dog, Appellee heard the dog “4s 
inhis yard and started out with a rifle and the ¢o) ¢ome 
at him and growled and aparently he thought the (of was 
‘going to attack him and he shot, inflicting such injuries 
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that it became necessary to kill the dog, Under such cire 
cumatanees, it was for the jury to say whether he was juse 
tified in shooting, 

'. Appellant complains of the admission of evidenee 
offered by appellee of the feneral vicious character w& 
‘reputation of the dog. It will be found, however, by 
examining the record, that each time appellant objected to 
that testimony, and his object on was overruled, the wite 
nees did not anewer the question, but went off on some other 
subject, and that other witnesses testified to the general 
charaoter or reputation of the dog beingbad without 
appellant's objecting to the testimony, Ye think the tvo 
instructions given for appellee were proper under the evie 
dence, As to appellant's refused instructions, we think 
each of them pad) The first and second ignored the testimony 
of attacks the ‘dog had made on others end thefact that 
appellee knew of some of those attacks, The third and fourth 
refused instructions were bad, because they left it to the 
jury to determine what was a legal reason for killing the 
dog, the third and fourth instructions containtng the lane 
guage in substance that the defendant was liable if he 
killed the dog without any legal reason for sodoing, 

Seeing no reversible error in the record, the judg» 
ment of ‘the court below is affirmed. 
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STATE OF ILLINOIS, t ss 
SECOND DISTRICT. me I, CurisropHEeR C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 
dred and thirteen. 


Clerk © the Appellate Court. 
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Begun and held at Ottawa, on Tuesda 


the year of our Lord one thousgnd nine hundred and thirteen, 


within and for the Second Disgtrict of the State of Illinois 


Present--The Hon. CHARLES WHITNEY, Presiding Justice. 


Hon. DORRANCE DIBELL, Justice. 


Hon. DUANE J. CARNES, Justice.] ROTA Pf 
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CHRISTOPHER C./DUFFY, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
Srehgeuet, A.D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5784, 
Spring Valley Goal Go, appeliee 


vs Apoeal from Bureau, 


John Framasetta, appellant, 


Whitney, Pe Je 
* In 1904 appellee conveyed to appellant by warranty 
| deed Serteain real estate with the covenant in the deed 
that the premises should never be used for the sale or retail 
thereon of any intoxicating liquor of any Kimi, either malt, 
fermented or apiritous, On December 5S, 1910 aopeilee file a 
ite bill spainst appellant charging that he was selling 
intoxicating liquor st retail on said vrenises in violation 
‘of such covenant end praying for 4 perpetual injunction 
restraining him from making such saies, T-aue was joined 
on the bill and the cause was referred to the master to 
take the proofs therein and report the same with his con» 
clusions of law and fact, The waster took ssid proofs and 
reported the same with his conclusions, Objections were in= 
terposed before the master and overruled by him, and 
exdentions were filed in the cireuit court and a decree was 
enterad overruling such exceptions and deccesing a perpet= 
ual injunction as prayed in the bill from which this appeal 
| is proseauted, 
This is a wivil proceeding and the rules as to 
the kind of evidence andthe quantum of proof aré the same 
#8 in other civil oases, fhe allegations of the bill could be 
proved by direet or circumstantial evidence, or both, If 
facts and circumstances are proven which lead the mind with 
certainty to the conelusion that other faets and circum 
‘ptances are true then such latter facts and circwietinees 
may be accepted and acted upon. (. P. & P. U. Ry. Co. v 
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GQlayberg, Admr, 107 T11, 644, 
‘Here the proof shows all of the usual things and 
adits that co with the ordinary drem shop wherein intoxicate 
; ing Liquor is sold including the selling of drinke end the 
. mind is led irresistibly to the conclusion that intoxicate 
fing ldonor was being sold on the real estate in question, 
No evidence was offered by the appellant, 

We think the proof justified the decree and is 
therefore affirmed, 
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Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WueEreor, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 
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egun and held at Ottawa, on Tuesday , the first day of April, in 


the year of our Lord one thou bnd nine hundred and thirteen, 
within and for the Second Digtrict of the State of Illinois: 
resent--The Hon. CHARLES WHITKREY, Presiding Justice. 


Hon. DORHANCE DIBELL, Justice. 


GARNES, Justic§. Q 9— 
Z 16 ida Nae 540 
CHRISTOPHER CA DUFFY, Clerk. 


a) Gi. MESGHRE. Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on the ad day 
Of August, A. D. 1915, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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—* ‘No, 5786, 

| Charles I, MoNett, Appellee 

ae ne va Appeal from Kane, 
| voniaa J, VeNonald, Appellant. 






: 1 5 » Pa Da 
; | This is an action of assumpsit in which the 
laration gaansiugs consists of the cormon counts laying 
= | aang at $1000,00, To this declaration » plea of the gen 

eral isaue was interposed; there wae a verdict fr xavpellee 
and a motion for a new trial which was overruled and judge 
ment was entered on the verdict from which this appeal is 
prosecuted, The record does not show te evidence on which 
the verdict and judgment are” based, nor do any of the affi- 
davits that are shown in the abstract of the record state 
what appellee's cause of action is, therefore, it cannot 
be determined what is the nature of appellee's suit, It 
may have been anything for which = recovery could be hac 
under the common counts and as far as seid affidavits are 
concerned none of them disclose any defense from which 
this court can determine that auch defense was sustainable 
under the plea of the general issue, 

The whole basis of the appeal ie that the trial court 
exceeded its — —— powers in refusing to po aside 
the verdict .which had been obtained in the absence of 
appellant and his attorneys, and in refusing to crant 2 
new trial of the case for that reason, The cause was, by 
agreement of the parties and an order duly entered on 
September 16, 1912, set down for trial, to follow the crim 
4nal calender, On September 23, 1912 it appearing thei the 
oriminal ealendar had been finished the case was co ted 0 
set down for hearing on that day, appellant not appearing 
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1 Fea, hal 
new trial or not does not appear from the abstract, nor 


oes 
- oe. it appear from the abstract whether any of said affi- 


in person mor by counsel, A jury was impanelled ond heard 
the evidence and rendered a verdiot for appellee for 

This motion for a new trial followed, Numerous 

n ite are shown in the abstract of the record but 


they were filed on the hearing of the motion for o 





) avite were used in evidence, From none of the affidavits 


a 4 err. 


; does it a-pear appellant could have reduced appellee's ree 


covery, We cannot determine from the record that the reo= 
overy would have been less had the appellant with all of 
his counsel been present at the trial putting in a defense, 
Ts is Mot shown that appellant had a meritorious defense 

tw appellee's Cause of action, It appears the case was 
called for trial on September 18, 1913; that appellee was 
ready and that appellant was not; that arpelient wanted 


* or three days time because of matters his attorneys 
were interedted in in the courts of Chicago, and as 


above stated, by agreement the case was set down for heare 
ing following the criminal docket as above stated, 
It appears appellant had three attorneys, two of them 


appear to have been engaged ina suit in Chicago about 
- Peptember 18; 44 appears that appellant did not attend 


the trial court on September 23, the day the suit was 
oalled and tried, and it also appears that one of his 
three attorneys wasnot enraged in any trial in Chicago on 
that day, It also appears that his attorneys got into 
communication with the clerk of the trial court on September 
23, and the attorneys claim that the clerk told them that 
he thought it would not be reached, but the clerk miss 
affidavit that he told them very likely it would he reached, 
tee wae at this term but two weeks of jury work «nd it 
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was nearly through, and if the case had been put off 


I 


* until the termination of the business of appcllant's 

z — —— in Chicago, appelice would have been deprived 

_ of a jury trial at that term, «and it seems that the case 
5 had already been postponed for one term by the non-attend- 
anes of appellant, This appeal invplves merely the 


— question of whether or not the trial judge excseded his 


- discretionary powers and was arbitrary in his refusal to 


set aside the verdiot and grant 4 new trial, and it not 
appearing in the record that the nature of appellee's suit 
Was nor what if any, defense appellant had thereto, and a 
meritorious defense not being shown by the record, we 
are not in a wre position to find that the trial court 
abused the discretion that the law gave him, 

| Judgment affirped 


Carnes, Justice, took no part, 
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STATE OF ILLINOIS, * 
SECOND DISTRICT. a 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRisToPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the figSt day of April, in 


the year of cur Lord one thousand nine JMundred and thirteen, 
within and for the Second District offthe State of TTrinois: 
Beeent--The Hon. CHARLES WHITNEY, Pregiding Justice. 

Hon. DORRANCE DIBELL, J¥stice. 


Hon. DUANE J. CARNES ,# Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5795, 

Mary Hanson, appellee 

oF wos Appeal from City Ct. Bigin, 

Julius Nolting, et al 

* appellants, 

Whitney, P. J. 
This is an action in case brought by Mary Hansen, 

appelies, to recover damages for personal injucies alieged 

to have been caused by the negligence of appeliantes in 

having some woven wire on the sidewalk in front of their 

store in Elgin, over which appellee tripped and fell onte 

the cement sidewalk, 

The deglaration consisted of four counts, three vf 
thom slleging negligence genevally of having placed the 
woven wire on the sidewalk contrary to iheir duty not to 
obstruct the walk, and another aleging the violation of an 
ordinance of the city of Eigin, which ordinenoe we think 
ig mot shown by the evidenge to have been violated and 
therefore nothing further need be suid about that count 
or the evidence in relation thegeto, To this declaration 
the plea of not guilty was filed, A jury triai was had 


‘Yesulting in a verdict for appellee for $500,00 and motions 


for a new trial and in arrest of judgment were interposed 
and overruled and judgment entered on the verdict from which 
this appesi is prosecuted, 

The errors assigned are error in refusing to take 
the gage from the jury at the close of plaintiff'a case, 
ang at the close of all the evidence respectively; exroxr 
in denying the motions for a new trial and in arrest of 
judgment, respectively; error in not direeting the jury vo 
find the defendante not guilty, and error in refusing the 
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peremptory instructions, 411 in effect that the plaintiff 


had not proven her case, No quastione are raised to rulinge 


on evidence or instructions, It is preetiosily conceded that 
the woven wire was placed on the sidewalk near the outer 


edge thereof by appellants, and that appelice pasaed along 
. ‘the walk wheres the wire was, going south - appsliants store 
facing east and the street runnsingnorth and south, That 


appelles tripped ani fell on the woven wire and injured 


- herself more or lese is establivhed hy the testimony cf 


appellee and appellant Julius Nolting, Ray Cleary also 
testified to seeing appaliants omployees veasuring ths 
wire on the sidewalk and to seeing enpellée caich her Poot 
on the vire end fall, The case therefore, revolves itself 
inte ene in which the only questions arep were appellants 
Guilty of negligence in piaoing the woven wire on the sidee 
Walk, and was appellee in the exereise of due care for her 
own savety at and just before tha time she fell over the 
woven wire, According te the witeas Cleary, corroborated 
by appellant Julius Nolting, the wire that appellee fell 


on had been cut off of » roll and was lying on the outer 


edge of the walk toward the pavement; that he saw appellants 
employees unrclling the wire andi then one of the employees 
left some emall object on the north end of the wire where 
appellee fell, and walked up to the other employee am’ they 
then Cut the wire off the roll, According to appeliants 
evidence the wire wes three feet in width and was cut off 
from a roll 150 feet long; that it was meaewred and out off 
oa near the outer edge as could be of a ten foot sidevalk; 
that the roll from which the piece was cut stood on the 
north end of the piece thet had been eut off, holtinc dom 
the outer adge and about two feet from the outer edge; 

that the wire was measured and cut off on the sidewalk because 
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the alley was muddy and the sidewalk was the only dry place 
they had for that purpose, and that they had been in the 
habit ef using the sidewalk for such purpose on vainy days 
or when the alley was muddy, 

The case of Village of Kewanee v Depew 30 111. 119 
relied on by appe llants is not in point because the facts 
in that case are that the person injured on the sidewalk 
knew for several days of the defeot which ecsused his 
injuries, In that case the suprege court says "Had he not 
known of the defect he might, probably, have beon justi- 
fied in assuming that the sidewalk was safe and in acting 
upon that hypothesis", The cases cited by appellants in 
75 Ili, App. 1983 100 Til. Aoo, 3145 120 Ill. App, 609; and 
147 Til, App, 406 all turn on the point that the plaintiff 
knew previously the condition of the place in which the 
injury ocourred, 

In this case even if appellee had looked, her ate 
tention would have been drawn to the object nearest her as 
she was approaching, viat + the upright roll of wire, which 
according to the testimony contained at least 125 feet of 
woven wire rolled up, making an “bject 5 feet high, and which 
stood according to appellents own evidenoe at the north 
end ©f the piece cut off and about 2 feet from the outer 
edge of the piece cut off, Appellee might have seen the 
roll and wm sas6d around it and not ree2ll that she noticed 
it. One sometimes unconeciously sees objects so as to avoid 
running into them without being sable to recollect aftere 
Ward that he even saw them,  CGoncedins that appeliants 
évidence is correst as to the location of the unre) iad 
* wire, we are of the opinion that fact slone is sufficient 


exeuse to appolles for not seeing the piece of «ire that 
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had been cut off which ran to the south of the upright roll, 
Tt would seem to thie court, as we believe it would to 
anyone, that no one is bound to more than a reasonable 
‘use of their eyesight, Undoubtedly, the piece of wire cut off 
because it had been previously part of w roll, curled uw 
at the corners where the upright roid did not touch it 
thus furnishing an obetruction on which appellee trinped 
and fell, It cannot be said that aprellee previously knew 
of the fact that the wire had been placed on the sidewalk 
because according to the evidence it had just been placad 
there by aprellanta, We aré of the opinion that the 
jury were warranted in finding that annellee was not guilty 
of contributory negligence and that she was in the exercise 
of ordinary oare for her own safety just before and at the 
time of the accident, 

The case of Tolman & Co. v City of Chicago 240 T1li 
268 is probably the lateet expression of the supreme court 
of this state on the proper uece of sidewalks and the rights 
of the public ‘a indieidual abutting »oroperty owners 
therein, In that case we find this language in substance *The 
Public has a paramount right to the use of the street in 
all ite parts, That right is the right of all persone to 
pass over it freely and without impediment whenever they 
have occasion to do so, but it is not an absolute right 
in every person at all times, It is subjeot to such incie 
dental and temporary partiel Chstruction as manifest nec- 
esaity requires," 

Such right te temporarily obstruct a street is, c= 
Sording to the authorities an exception to the general rule 
and secording to the last qame cited the moment it sppears 
that a temporary obstruction is unnecessary that moment such 
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obstruction becomes a misense, It is not enough to justify 
such temporary obstruction that it is required by the 
necessities cf the person who so obstructs the street, 
Such obstruction must he reasonable with reference to the 
rights of the public, 

Whether or not the use to which appellee put the 
eidewalk in question wae reasonable with reference to the 
publie was a question of daet,. Tolman v City of Chicago 
supra, 

Therefore we think th: ease was vronerly submitted- 
te the jury to decide that question of fact, The jury foug 
that question of fact against anpellante and returned 4 
verdict for appellee for $500, The question of the ox= 
cessiveness of the verdict wae not included in the motion 
fer a new trial or the motion in arrest of judgment, and 
4s therefore waived, Yarbor v ©, & A, Ry. Co. 735 Ill, 589 
Nor is it even mentioned in the errors ageigned, 

Seeing no reversible error in the record the judge 


trent of the trial court is affirmed, 
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STATE OF ILLINOIS, ).. 

SECOND DISTRICT. (SS 7 CuristopHeR C. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, ot record in my Office. 

In Testimony WHERwOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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zegun and held at Ottawa, on Tuesday, the fifst day of April, in 


Present--The Hon. CHARLES WHITNEY, P#esiding Justice. 
Hon. DORRANCE DIBELL,#Justice. 


Hon. DUANE J. CARNES 


CHRISTOPHER C. DUBFY, Clerk. | 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, Wo, 5798. 
: J, F. Heeeling, appellant, 

ie is ve Appeal from City Ct, Sterling, 
_ ‘Henry Frey, Sr, 2aprellee, 
‘Whitney, P. Je 

Thies is an action originating before 4 justice 

of the peace and appealed to the aity court of Sterling 
where  traal was had reeulting ine verdict and judgment 
fro Henry Prey Sr. appellee, from which en appeal to this 
court ie preeecuted, Numerous errers are agsigned but in- 
asmuch as the judgment must be reversed and the cause ree 
manéed for a new trial because of errenesue inatructions 
given for arpellee the facts will be reviewed but bricfly, 

It app: re from the evidenoe ‘that appellee owned 

and desired to 7611 an eighty acre farm and listed it for 
sale with appellant, and siso with other erents, Appellant 
showed the farm to William Baex who was locking for land to 
guek purchase, «nd afterward Jonan Reer, another resi estate 
agent, tonk said William Raer to see the farm andi to see 
appellee, and + sale was closed between appeliee and William 
Baer and appellee paid Jonas Baer a commission for selling 
the farm and declined to pay appellant, Appellant then come 
mended suit to reagnver commissions, Before the deal 
through Jonas Baer waa made, apoellee eailed up anpelisnt 
on the telephone and talked with him and told him Jonas Baer 
Was coming out with a purchaser or that a purchaser was 
coming to see the farm, Appellees testified that he then 
asked appellant if he had a purcheser, and appellant answered 
"No, to @o ahead and e@ll it,” Appeliant testified that he 
_ told appel'ee he had Wiliiam Baer in hamd and thet he 

sould go ahead and sell to anyone else, Appelise seems to 
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| inasmuch as the ease is to be rewanded for another 
trial we make no further comeent on the facts except to 

J state) that there was 90 much conflict im the testimony, the 
: ; jury should have been accurately inwtructed, 

The law is that if an arent ie employed to sell real 
estate by the owner, and is ing rumenteai in bringing the 
owner and buyer together, and the owner concluies the sale 
at a less price than that at which it was Licted vith the 
agent, {which is the cave here) the arent is entitled to 
his Gormission; or if the puwrchaeer was induced to apply 

to the ovner through the instrumentality of the agent, or 
through ov by means employed by the ageut, ile agent ia 
entitled to his commission, Rigdon vy More, 436 Til, 532; 
Hafner v Herron 165 Til, 342, 

| There was a conflict of the evidence on the quéstion 
of whether or not apneliant was the proguring sause of the 
sale, By the second and ninth inetructions given at the 
inetance of appellee the jury was instructed in cubstunce 
to find for appellee unlesa they believed from the evicsage 
that appeliant had established by a preponderance of the 
evidenee that the appellant named terma to the purchaser 
Which the latter was r ady, willing and able to accept. 
Those instructions were vitally bed and on thet the jury 
could have returned a verdict for appellee reguidiese of 
the evidence, The eleventh inpiruction given for appelles 
dirveeted a ver’ict for appellee unless the jury believed 
from the evidenoe, among other things, Ghat appellant was 
prevented from bringing about a consummation of ihe onle 
by fraud, procurement, miscomluet, or fault, on the past of 


appellee, Ne attempt is mde ic apply thie ts the evidence, 
—— 




























xeffons 10? bebisuex ed of et engo odd an 
ot tqeoxe sfost ed? co dmenmoo teihest Ge 2 

odt <yitamttosd od? at Velttbed Wiih es xan wand. sd 
faex Lise oF heyoiqus st dmege me tt tad? et rr 
old grikyastd ef Laimoctetiant wt tris’ SBetiWo “er 
elit odd Sedttsaas ueied SF Siew Sedddegod S 
— — — 
Of heLfbade Sf teteya ‘wits —— 
“Miata bd bouubrt Haw Bomdonty wis 8 "fit 
“0 "Ydudye wil “to ‘ete Lahatnaes ail OF pater 
of tireys eft (divs ett yo’ Seyoftoe “asem Ye “0 
** eer bas” oul V Koigii toler timod wid of f 
fal? aonb aa — — 

noltetup off no eunebsve’ ed % PORTING # iw baal" 
ott to woken yrtwcbug bd eaw twacteaqe Fou Yo setite 
et te nevis wxohtourtertt divin Nek’ hroowe bit’ e 
thirctodre of bedoustent siw yt edd ealreqae ¥ 8 
sonbhtve edt wéxt hbavetfed Yods* Reetan — — 
"ets to tonatohroqedy a yo peifakroatee bad # 
weeaitiving off 6} aattes nema Iratieadk — ‘Sonat 

“ tqbbn of ols han grettiw .yha < os eevter iz” Dt 
aut ott abit} ao his bad yliaetv s<0w sito ts ouster e 

to d@adlbisyet eercbdgs® cot 4 beniite: vad Bil 
ebffogte tor asvig” nottolitbeltt ‘ateverls ett ——— 
bevelled Ywy wit aeetas —— 
eww Snallogia fal? pepirhil touts pardons <eotrebive te i 
efnn of} 40 wotdatuuset>d 2 tobds Bigttad hort Beds 
to fang odd ao * Finat to FUSES GOR Ler drome tive A 


seomohive sili of sheft — —V — —* +3 on” voll —— 
* F tarde ape “ad ip . 


gil 


— 





_—— 






















aint ,Sromenuvoon, ybuatt edt ‘to wiudun ost 
“Bhs 0b eidutkeva'ed of e¢ of ‘Svad ‘biden 
os ybexe <t4et off uo dyeomoe tele ee 
: ebetramex ease edt 
‘> fas Stee of Depot —————— 
ait gebeusid wi Dakeitet! wid at tte Aaav —* 
aia etry Bhwiene gels eel @ 
a@ae 20 ie Aegis war ti Hota de —XRX sat; * a@ 
Oe tel) Dhee +i tts ud? 6 (one Waa eee wi —— 
Kqaus 63 —R with St “oye 
“ae iss vie ty VRanenire Sar —— eee 
* oP Boeys tly chose 68 eee yd oe 
WOO ohik BAA pind v mula qlee! wh oh 
bho LILY tek hOmeE ® 
mgitsiup of? ao FOR Ret ae aon ed 


eh 39 Seber [htt toig bch Sew Seedioned Fea te 4% J rn 


Ww 


$i tik ae7iy eiéttomitent divin BARES 


. 
- 
. 
4 


—— —9 
niitt ome Yawk ele “eelionaa #4 


eee Stra i> “x bavakled Yo.) eeelair seclenta x08 Ba 
tet 2a 2 4s beRblGeton Bat ee teat x 

x ryan 5 ai > hai eel Tor ats tats 
Soltis of 4 yitin ths a hae ae 

me YATE 2? fee eth bron stil i 

(races tol OOtieew 2 Beauly aoa 

os ‘ 5 —D wae 


vi esc “ons lTeg iek For 08 * - 


, at Sac — wwii "yack Jeanine ee 


; rea 
* a”. ‘ 7 Onl GOR be, Rene Sete _luteth . 
» hate e —X a on: — ea 


STATE OF ILLINOIS, }... 
SECOND DISTRICT. 88. 1, Cupistopuur C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5818, 
Philip Buescher, Pitf. in error, 
a Error to IeSalle, 
Tilinois Velley Railway Co, 
—— Deft. in error, 
‘Mhitney, P. J, 

Laintiff in error commenced this action to recover 
for injuries alleged to have been received by reason of the 
acts of negligence of defendant in error alleged in the 
declaration, Issue was joined and a trial had which resulted 
in a verdict for plaintiff in error, A motion for a new trial 
Was granted and the oases tried a second time resulting in a 
verdict and judgment for defendant in error, from which this 
appeal ig prosecuted, The errors assigned are muimerous 
including rulings on evidence and instructions, No argument 
is presented by plaintiff in error, on the alleged errors 
in rulings on evidence and such errors are therefore waived, 
| It is urged with great force that certain instruce 
tions <iven for defendant in error are erroneous and inasmuch 
as the judgment must be reversed and remanded for a new trial 
because of erroneous inetructions we make no comment on 
the evidence except such as may be necessary in order te 
show errors in instructions, 

The first count of the declaration charged that upon 
the approach of the car on which plaintiff in error desired 
, to become a passenger, he beckoned it to stop and in response 
to his signal as it approached it slackened speed andi came 
almost te a stop, and that became an invitation to him ‘ic 
eet upon the same, and that in the exercise of ordinary care 
he stepped upon the car and defendant in error neclig »tly 
caused the car to etart forward in a violent jer\ anc 
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jerked plaintiff in error from the same and he was thrown 
to the ground and run over ami suffered an amputation of 
@ leg. The second count alleges when pladntiff in error 
Was endeavoring to cet shoard the car, in the exereise of 
ordinary care, he wae thrown from the same without sufficient 
tine being given him to get aboard owine to the negligence 
of defendant in error in operating the car, The third count 
charged the same and that upon « signal of plaintiff in 
error the speed was slackened and plaintiff in error was 
thereby invited to get aboard and that he attempted 
to do so but the car suddenly «tarted forward with accelerated 
speed before he had an opportunity to get sboard, and the 
Gar being viclett ly started he was thrown to the fround, 
There was therefore one count which charged that plaintiff 
in error got aboard the car and that he was thereafter 
thrown therefrom by the jerking of the oar, 

The evidence was very contradictory on many cu’jects 
tut there was proof clearly tending to sustain the averment 
that -laintiff in error had gotten upon the car, anc was 
thrown off by the jerking of the car, Under these cir- 
cumstances the instructions of defendant in error numbered 
18, 19 and 34 were bad, 

The 18th, instruction is thet if a person of ordinary 
prudence exercising ordinary care woul not have attempted 
to get upon the car, then they should find defendant in 

‘error not guilty, ‘This deprived plaintiff in error of his 
first cause of action, or might do so even if it was neg~ 
ligence for him to start to pet on the car, yet if he hed 
gotten on and had hold with both handa and had his left 
foot on the lower step and was placing his other foot on the 
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the start of the car by reason of ites accelerated sveed and 
that threw hin off, and if thet act was negligence, then 

he would not be prevented from recovery because it was nege= 
ligent to try to get on in the firet place, 

- ‘The same critieicm applies to the 198th, ‘The 24th, 
also says that if he was negligent in attempting te get on 
hé cannot recover, thue ipnorine that part of the proof and 
pleading which charges the company with negligence in starte 
ing the car after he had cot on, The 24th, inetruction is 
also erroneous in saying thet defendant in error was not 
required te assume that plaintiff in error was foing to 
attempt to board the car while in motion, nor was it required 
to stop its car lest he might attempt to do eo. That might 
bs true undersone oirownstanees, and not under other cire 
eunstances, 

| Tf, as some of the evidence is, the motorman saw 
plaintiff in error standing there signelling to get on, the 
left front vestilmle being open and 2 man having just got 
off the cay a short distance away in sight of plaintiff in 
error, then if the defendant reduced the speed so low that 
it amounted to an invitation to get on at the front vestie 
bule thanit would not be true that defendant was not req 
quired to ascume that he would. 

The inatructions for defendant in error numbered 

20,33, 35 — 36 are each erroncous, They select a single 
circumstance or point and say thot that alone would not 
entitle pheintite in avror to recover, or that alone would 
not be negligence, or that it does not matter what the fact 


is in eBpard thereto, There might be several circumstances 


for example, As to each one alone it would be true thet it 
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to establish each of these several facts, the combination 
wight be proof of negligence, 
x The principles applicable to these instructions 
were discuceed in Coburn v Moline, EZ, Moline & Watertown R, 
xR. CO, et al 149 T11, App, 139, and in Coburn v Moline, 2, 
Moline & Watertown RR, Co, st al 3435 Til, 448, 

fhe 35th, instruction was to the effect that it 
did not matter what the condition of the brake was on the 
Gar in question at the time the accident happened, enc the 
36th, instruction wae to the effect that it does not matter 
how far the car ran after the accident, They are literaily 
true ins sense yet thedistance the xm car ran anc the cone 
dition of the brake mighe throw light upon the question 
whether the oar was running rapidly when pleintiff in error 
stepped on, ox sought to step om, as the case might be, 
or whether the car was running slowly and whether eo slowly 
that it amounted to an answer to the signal plaintiff in 
error had given, and amounted to an invitation to him to 
get on the car, If for instance the breke wags in bad order 
and if the car stopped within five or ten feet that would 
stronzly tend to show the speed had been very much reduced 
and would favor the contention of plaintiff in error, If on 
the other hand the brake was in perfect order and still the 
Car ran several hundred feet bheforethe motorman could stop 
it, that would strongly tend to show the car was running 
rapidly when plaintiff in error got on, or attempted to gat 
on and would tend to support the contention of defendant 
in error, 

While those two matters would not be sufficient to 
predicate a verdict on, either one or both of them, yet toey 
might be material in determining one of the material facts 


in the case, 
Judgment vrevsered and cause remanded. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. 88. 7, CurisropHeR C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOP, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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Hon. DUANE J. CARNES, Justice. 
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Presiding Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: 


on the 2d day 


of August, A. D. 1913, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, tc-wit: 






:ete0aifill to sis? sdt Yo +95 


: os ——— 
ie ssorteul 
, 9ottauk 
se -Are19 
K86 1881 


nf 


¥sb bS edi ao 
mi bolt? asw d1u0d edt to crates 


a6tugilt bas ebrow edt mi ,d4u0d b 


or 






re H, Decker appellee 


* ve Appeal from Lake, 
iam F, Cochran ot al, 
Te appellants, 
— a, 
~ .. hie is a suit in equity ‘to enforce s mechanics’ lien, 


the bill filed by appelles sate out a written prososal to 
furnish material andlabor specified for a hot water hoating 
plant in the house of appellants, stating price and terms 
of payment, but not specifying time of beginning or complete 
ing the workg and the acceptance of that proposal by appellee 
with averments of performance, etc, After issues joined, 
the Sause wae referred to the magter in chancery to teke 
proofs and report his conélusions of law and fact, which 
he did recommending 2a deerse for appellee for the ‘olanse 
aue on the contract price, $243,50m, and the disallowance of 
appellee's claim of #40 for extra labe@r and material fur- 
a nished, The Court after hearing on exceptions, entered 4 
decree: as recommended in the master's report and ayy pellante, 
‘defendants below, bring the case here on appeal, 

ie t is wrged that the contrect set out in the bill 

4s shown to have been altered, was improperly received in 
ala a and ie no basia for any claim in favor of appellee 
under hie bill, which counts only on the written contract, 
‘It appeare from the evidenee that appellants were, in the 
apna of 1909, fitting their residence at Ia-+ Bluff for 
—— in winter time; that they had ther: tof ora occupied 
| panne! residence, In July they were <igging @ weline 
? ze solid foundation under a part of the house 
oR A to protect another part of the house by covering 
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5 for —8 of the cost of a heating apparatus that would 


en) 


_ sufficiently and properly heat the house in the winter time, 
* ahr . hs 

‘The matter was discussed between them on several occassions 
and on August a0th, 8 verbal agreement wag reached as to 


_ the labor and material to be furnished and the price to 


be paid therefer, At that time appellants asked appellee 

tO reduee his proposition to writing, which he did, and 

On September 2nd,mailed appellant & partly written and partly 
printed specification with propogal to furnish the materiaal 
and do the work for %485@ 50% on delivery of the goods 


258% on comection of mains and balance on completion, 


This proposal, thoughx mailed September 2nd, was dated 
August 5th, William fF, Cochran, who was wnducting the 
negotiation on the part of himself 4nd wife, discovering, 
he says, that August Sth, fell on a Sunday changed the date 
to Auguet @nd and wrote his acceptance on the contract in» 
serting a condition that the work shall be begun inside 
of one week from the date of xhm acceptance and comp eted 
before September 30 +09 and sooner if possible," He dated 
his acceptance August Srd, and mailed it September 3rd, 


) Appellee had already gotten some of the saterial on the sround, 


Appellee testifies in substance that soon after re- 


G@iving the acceptance, he and William FP, Cochran met and 


discussed the matter of the acceptance being dated in August 


instead of September making the condition a to beginning 


the work impossible and also thet he might not be able te 
comply with the condition as to finishing it, and that 

the condition in the acceptance was sbandoned by the mutual 
aeremnant of the parties leaving the witten contract a> set 
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out in the bill and offered in evidence, Appellee proceeded 
with the job completing it some time in Qetober, Fifty 

per oent of the contract price was paid and this action was 
prought to recover the balance, There was conflict of evi+ 
dense on this question but the court was warranted in finding 
that the contract was changed and. modified after signing by 
the mutual agreement of the parties and treating it 80 modie 
fied as a written contract in which the action could be 
maintained, 

It is also urged that even waiving this question 

of admissibility of the contract in evidenee, appellee was 
not entited to recover, because it is said that the plant 
aia not fulfill the purpose specified in the contract, There 
is no question under the evidence but it did not fail to 
heat a part of the house, but it was that part of the house 
that was not sufficiently protected from cold winds undere 
neath, It was guaranteed in the contract that when "the 
building is built, furnished an’ ocoupied as contemplated® 
- the apparatus would be capsble of warming all of the rooms 
to a temperature of 70 throughout the house when the weather 
outside is ten below zero, It is testified by appellee that 
in hie negotiations with appellants for installing the 

plant it was represented by them that they would protect 
that part of the house with lumber sheeting and paver 
covering, much moxve thoroughly than they did, and that the 
reagon why that part of the house was not properly heated 
Was because of defective protections that the floore of 
the roome complained of were single, hot double, «nd that 
the rooms could not be warmed with@double the radiation 
whthout better protection underneath, § There wes vonfiics 
of testimony on this question and no such preponderance in 
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SPATH OF TLUINOIS, | .. 
SECOND DISTRICT. pees I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 
dred and thirteen. 


Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the firstPday of April, in 
the year of our Lord one thousand hine hugdred and thirteen, 
within and for the Second District of tHe State of Illinois: 

Present--The Hon. CHARLES WHITNEY, Presiging Justice. 

Hon. DORRANCE DIBELL, 
tion. DUANE J. CARNES, 


CHRISTOPHER C. DUFFY, 


J. G. MISCHKE, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: on the ad day 
of August, A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5755, 
Oo, Ae Lundquist, Pitt, in error, 
; : vs Error to Putnam, 


‘" A Pr. Child, Deft, in error, 


Carnes J, | 
— * O. A, lundquist plaintiff in error, filed his dao- 
laration in assumpsit against A, P. Child defendant in error 
alleging thesale of certain real eetate known as "Blacksmith 
shop now occupied by Bert Fifield" by plaintiff to defendant 
at public vendue for the sum of $800, $200 cash, #300 at the 
delivery of the deed, and balance tdbe agreed upon by the 
“defendant and the plaintiff, the tender and refusal of a 
deed therefor and consequent damages, A written memorandum 
is alleged to have been made by the auctioneer se follows: 
. "0, A, Lundquist sale, August 3, 1913, 
Article: | “Names 3 
Blacksmith shop subject to street tax: A, P, Child 800,00 
W, H. Westcott, 
G. K, * 

A general demurrer was filed and sustained, and 
plaintift in error abiding by his adeekxuxan decisration, 
judgment was entered against him, and he brings the case here 
for review, - 

Mere Advantage may be taken of the Statute of Frauds by 
general demurrer whenever it appears fromthe face of the 
declaration that the agreement sued on is within the statute 
and fails to comply with the requirements thereof; Cary 

v Newton 301 T11, 170; Dicken v MeKinley 163 111. 315. 1% 

was formerly hela that the writing required by the statute 
might in case of auction anles, be by memorandwr made by the 


auctioneer, that the memorandum must be compl«te on ite face 
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or "in connection with some other writing, but that the aue 


tioneer need have no written authority therefor, Doty v Wilder 


25 Tl, 407; but this was before the Act of 1869 requiring 
the ‘authority of an agent for sale of landg to be in writing 
signed by the party to be charged, and excepting only »ales 
on execution under a decree or order of court, Since that 
amendment in ausion sales other than judicial sales, the 
authority of the auctioneer making such momorandum should 
be in writing, Hartenbower v Uden 242 Til, 434, The dee 
laration contains no averment of euch authority, 

: Without considering whether the memorandum above 
quoted is sufficiently definite to enable the property to 
be located by parole evidence, which may sometimes be ree 
sorted to, to explain latent ambiguities, it is to be shar 


observed that the written memorandum plead, shows © sale ‘or 


cah, while the contract declared on, is one for part déq 
ferred payment, therefore even if there was a written 
memorandum of a contract answering the requirements ofthe 
statute, it is not the contract declared on, 

The declaration is bad on another ground, he cone 
tract declared on is not complete, The time of payment is 
an éseential part of a contract, It is true if no time of 


| ‘payment is fixed the law will sunply the omission by assum 


ing payment on delivery or within a reasonable time ete, 
but. here the puehassx purchaser waspromised some credit as 
to half of the purchase price, whether with or without 
interest, does not appear, If the time had been stated, as 
for instance one month or one year, no interest could 
have been demanded during the time payment wasso suspended; 
it was therefore material whether the deferred payment of 


$400 was to be for one day, one month or one yoar, The time 
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— agreement, an was also the question of 
oc 4 'y it can fardly be ; esumed thet ata 
— intended thet payme should be deferred 

i ini me 

it 3 * attaonoa to the declaration under the title 

fount" a copy of the advertisement of the 

2, which included the — in question, in 
that the terms of the sale were as stated 
eelar - Counsel in argument treat thie copy of 
sas ant of the declaration; but it is no part thereof 
hin which the court in considering a demurrer 


00. v Schoodoe Pond Pack Co, 15% Til. App, 
f it be read as part of the declaration it would 
e a the eonclusions here announved, 

| no error in the record the judgment of the 
is affirmed, 
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tas left. for future agreement, aa was also the question of 
interest and seourity, it can hardly be presumed thet at a 

| public sale it was intended that payment @ should be deferred 
without any seourity, 
— There was attached to the declaration under the title 
"of “copy of account” a oopy of the advertisement of the 
auetion sale, which included the property in question, in 
which it appears that the terme of the sale were as stated 
in the declaration, Counsel in argument treat this copy of 
accounts as art of the declaration; but it is no part thereof 
and is something which the court in considering a demurrer 
*sannot see with legal eyes" (Pearsons v Lee 2 Til, 193; 
Steele-Wedeles Co, v Schoodoe Pond Pack Co, 153 Til. App, 
576) But if it be read as part of the declaration it would 
not change the conclusions here anngunced, 

| Finding no error in the record the judgment of the 
circuit court is affirmed, 
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STATE OF ILLINOIS, 1... 
SECOND DISTRICT. (S88: 7, CuRistoPHER C. DUFFY, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLAT 





Begun and held at Ottawa, on Tuesday, t first day of April, in 


q the year of our Lord one thousand nyne hundred and thirteen, 


within and for the Second District ~f the State of Illinois: 


Present--The Hon. CHARLES WHITNEY, Présiding Justice. 
Hon. DORRANCE DIBELL, J¥stice. 
; Hon. DUANE J ustice.q © © I A 6 0 8 
ay 1 8 = ey © 
ae ae Clerk. 
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J. G: MISCHEE, 








BE IT REMEMBERED, that afterwards, to-wit: on the ad day 
of August, A. D. 1913, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5776, 


‘Vera Scott, appellant, 


ve App a2 from Stephenson, 


1 ——— et al 


¥ 
3 
LFS} 


; eppalicns, 


Carnes, J. 

| | “Emma Siecke, appsliee filed a bill against Vera 
Soott apPeilant, to compel the surrender of « certificate 
of bank atock, the. property of appellee, which had been 

in the possession of appellant as collateral security 

for a debt of appellee's hueband to appeliant, alleging 

an agreement that said stock should be surrendered, There 
were other parties to the suit not necessary to be conéid- 
ered in determining the questions here presented, Issues of 


fact were made up and the cause submitted to the Master 
_ who heard the proofe and reported & finding of facts with 


a recommendation that a decree be entered granting the re- 
lief prayed, Objections and exceptions were duly presented 
and passed upon and a decree was entered by the court in 
substantial accordance with the Master's finding of facts, 


ordering appellant to deliver said oertificate of stock to 


Sppellee and for costs, Appellant brings the ouse here for 
review, 
We agree with appellant's counsel that the oase ali 


depends on the decision of one simple question of fact, 


and that the burden of proof was on appellee to establish 


that fact, and that there is no question but that tie venk 


9 i 
; certificate was the property of appellee endorsed by her in 
ig blank and used by her husband, with her consent, ‘co secure, 
| i ‘dn pert, his indebtedness to appellée, that the only question 


gy a 
' ts did appellant seree t> return this certificate before the 
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indebtedness wae paid, or did she not? that on this point 
the evidence is conflictingy appellee ani her husbam testie 
fying that she did, and appellént Sione testifying that 
sha did nots and that the three witnesses in the absence of 
corroborating or contradicting Circumstances are go far 

ag the record shows, equally ercdible, 

It appears that appellact an? apveli¢e are sisters 
that Frank V. Siecke the husband of apvellee, was the execu- 
tor of the will of their mother, that in closing up the es- 
tate in May 1905 he cave appellant his two notea for $5000 
each, colisterally eeoured by $9500 pa value of so oslled 
Vinegar stock and $500 par value o” so called German Bank 
Stock, The certificate representing the German Bank Stock 
waa owned by appellee, but was used by her husband with 
her consent as such security, the indebtedness was not 
paid when due, renewal notes were given, all of said stock 
still standing as security, While matters wer atending in 
thie shape, Frank W, Siecke, desiring to sell the Vinegaxy 
atock, had a conversation with appellant in the presenvs 
of appellee and 4 sister m® Alma Biersach, in walch appeiise 
and herhushand testify, it was agreed that ali the collateral 
both the Vinevar atock and the Bank atock should be sur 
rendered, and that one of the notes should be paid in caah 
and the ether extended, Appellant testifies to substantially 
the same thing, except she says that nothing was said about 
the Bank stook, Mre, Biersach the sister, wae not called as 
& witness, The Vinegar stock was returned “nd disposed o7 
and one note paid, Appellee and her husband say they sun cced 
the Bank stock was aise returned; this wee in dune 1007, 

‘Tn 1909 appelice contracted to sell the Bank sto@k to one 
Raleigh, and failing to find the certificate tecaved it 
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as lost and procured a duplicate certivicate to be issued 
by the bank to Hawleigh, Afterwards in November 1911, Fran. 


Wy Siecke filed w petition in bankruptcy, and in Jemary 1912 


appellant filed a claim against the benkrupt estats on the 
$5000 nate held by her stating thet it woe secured by 


this certificate of Bank stock, which oe in fect still held, 
Appellee and her husband say this was the first knowledge 
or suspicion they had that she retained the Rank stock 

at the time of the reearrangement in 1007, and they theres 
fore filed this bill, 

The decision of the case depends entirely upon what 
was s@id at the meeting in 1907, above referred to, Counsel 
for appellant strongly urges that a oareful inspection of 
the entire record discloses many reasons for dishelieving 
appellee and her husband, or at least finding that their 
combined testimony does not outweight that of eS peliant 
alone, We have carefully considered the evidense and while 
it is true that there are some things in the history of 
the case that mignt lead a court to sorutinize tie testimony 
of appellee's husband ith care, and w me reason to doubt 
whether eveetian herself was sufficiently informed spout 
business. ‘unt ters to understand and remember distinctly what 
took place, still if the question was to be determined by us 


on the face of the record alone, we would not feel warranted 


in saying that ‘the testimony of appellant wae not oute 


weighed by that of the other two witnesses, and much leas 


ean we, aided by the report of the Mast-x who saw these 


witnesses and heard them testify, confirmed by the decr-e 
of the trial court, say that the court erred in fincing the 
facts in accordance with the testimony of appellee and 


her husband and apainst the testimony of appellant, 
Findinse no error in the record the deorae of the trial 


ourt is affirmed, 
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Pea On TLLINOIS,:) | 
SECOND DISTRICT. (°S- - 7, CarisropHerR C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, po HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
‘ In TesTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this second day 
of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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the year of our Lord one thousand ni # hundred and thirteen, 


Wethin and for the Second District te State of Illinois: 
Present--The Hon. CHARLES WHITNEY, Prof 
Hon. DORRANCE DIBELL, Justice. 
Hon. DUANE J. CARNES, 
— DUFFY, f' 


+ 


Jv. 








BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5779, 
Ida Gourley, appellant, 

ve Appeal from Grundy. 
Carrie Pierce et al appellee. 


Carnes 3, 

Charles V. Burem dies July Sth, 1910 leaving as 
his ownly heirs at law, hie sisters Ida Gourley and Alice 
Rourigan, and his nephew Walter Moyer and nieee Rose Bonin, 
Children of a deceased sister; whether he left any estate, 
and if so how much or of what charaeter, the record does 
not disclose, He left a will executed about one year before 
his death, in which W, Scott Pierce, Carrie Pierce his wife 
and Corenne Pierce and Bernice Pierce their two minor chil- 
dren are the only beneficiaries named , and W, Scott Pierce 
is named as exacutor, The attempted disposition of property 
is by a general residuary clause after provision for two 
legacies of $500 each, The will waa admitted to robate 
and V. Seoit, Pierce qualified as exeeoutor, The four heirs 
filed s bill in chancery June 24, 1911, to the Septerber 

Term 1911 of the Grundy County Circuit Court, to contest 
the will, setting up the above facts and charging mental 
incapacity of the testator an@ undue influence by the bee 
neficiaries at the time of the making of the wili, and 
making the four beneficiaries defendants, In the bill 
they asked that a guardian ad litem be appointed ‘or the 
use of the two minor defendants, There was service on 2.4 
defendants to the September Term, 1911, At that term ll, >. 
Smith a solicitor entered his appearance for all defen ants 
and filed an answer for the adult defendants, denying the 
allegations of mental incapacity and undve influence and 
admitting all other allegations ¢ the bill, Duin «hie 
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term V. Seott Pierce died testate and there was an order 

of court senskitutin substituting the executor of his will 
‘as a party defendant and permitting the answer filed by 
Pierce to stand as the answer of the executo® so substituted, 
Afterwards, and before the September Term 1913, other parties 
purporting to be beneficiaries under the will of W, Seott 
Pierce, entered their appearance in writing, September 19 
1913, at the September term of said court, with the 
pleadings in this condition, no guardian ad litem appointed 
and no issue formed under the atatute for trialby jury, the 
cause wes set for trial "to follow common law mamber 2507" 
apparently with the consent of ail parties, certainly without 
objection so far as the record showa, There is nothing in 
the record to indicate that the Court's attention was called 
to the condition of the pleadings, or that complainants 

had suggested, other than in their bill, that a guardian 

ad litem be appointed, or that anyone sugcested that an issue 
bemade up at any time pefore, or at the time when, the case 
was set for trial, though the record shows complainants’ 
solicitor was present at that time, 

On September 23rd, 1912, which we may presume was 
the time when the oase was reached for trial in accordance 
With the order of the 19th, setting it for trial, it 
appears from the certificate of evidence as abstracted, that 
the solicitor of record for complainants "Mr, Huston explained 
to the’ court that he could not progeed with the case and 
he sould take no part in the trial of the oase; that Mr, 
Shay was the leading attosney in the case but was unable to 
be present at that time,*® Wo action of the court is shown 
on this suggestion, no continuance or postponement vas 


requested for that reason but the case proceeded to trial 
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term W. Scott Pierce died testate anid there was an order 

of court genutkkutin substituting the executor of his will 
as a party defendant and permitting the answer filed by 
Pierse to stand as the answer of the executo® so substituted, 
Afterwards, and before the September Term 1912, other parties 
purporting to be beneficiaries under the will of W, Seott 
‘Pierce, entered their appearance in writing, September 19 
1912, at the September term of said court, with the 
pleadings in this condition, no guardian ad litem appointed 
and no issue formed under the atatute for trialby jury, the 
Cause was set for trial "to follow common law number 2507" 
apparently with the consent of all parties, certeinly without 
Objection so far as the record showa, There is nothing in 
the record to indicate that the Court's attention was called 
to the condition of the pleadings, or that complainants 

had suggested, other than in their bill, that a guardian 

ad litem be appointed, or that anyone sucrested that an issue 
bemade up at any time pefore, or at the time when, the case 
was set for trial, though the record shows complainants’ 
solicitor was present at that time, 

On September 33rd, 1912, which we may presume was 
the time when the oase waa reached for trial in accordance 
with the order of the 19th, setting it for trial, it 
appears from the certificate of evidence as abstracted, that 
the solicitor of record for complainants "Mr, Husten explained 
to the court that he could not progeed with the case and 
he sould take no part in the trial of the osse; that Mr, 
Shay was the leading attogney in the case but was unable to 
be present at that time,*® No action of the court ia shown 
on this sugcestion, no continuance or postponement vas 
requested for that reason byt the case preceeded to trial 
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with no further objection; two witnesses testified on the 

i part of the proponants of the wills it docs not a»pear whe 
examined them, or whether counsel fer complainant took any 
part in their examination, but at the close of the proof 

the abstract shows "The court instructed the jury to find 

in fayor of the defendants, To which action of the court 

the complainants by their counsel then ami there duly excepted," 

Te jury returned a verdict in accordance with the instruction 

of the court and a deccee was entered accordingly, It is 

complained that the court instructed the jury orally but 

the abstract does not furnish any information on that point 

further than above quoted, and we must assume the inetruce 

tion was given in proper form and manner, 

At some time on September 23rd, the day f the jury 
trial, appellant filed a petition for a change of venue 
charging prejudice of the trial judge against her, the other 
complainanta neither joined in nor consented to the applie 
cation, Also on the same day ail somplainants filed a pe~ 
tition that the cause be discontinued as to the three com 
plainants, other than Ida Gourley, and that said three com 
plainante be made defendants, Appellant also filed a stata~ 
ment that she had been appointed by the county court of 
Grundy County administratrix de bonis non with will annexed 
of the estate of the testator and a request that she be 
substituted, as such, ae defendant in the place of Pierce, 
the deceased representative, and that the eause be continued 
that awanons might issue and be served on herself, She aiso 
asked le@e to withdraw her petition for chance ofvenue, 
These four motions were each denied by the courts in what 
order they were presented and aeted upon we cannot determine 
from the abstract, and the record is about equail, confusing. 
In one part of the record they re recited to have been filed 
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and acted upon after the verdict of the jury. If appellant 


desires to avail herself of any error of the court in 


acting upon any of these motiona, it is her duty to so 


abstract the record that such erroneous action of the court 


ia showng not having cone so we cannot say that the court 
erred in passing upon any of them, We cannot see tiat appel- 


lant can complain that the court refused to continue her 


ease to enable her to make herself defendant and ~et sere 
viee on herself; or that she is injured by the section of 
the court in holding her three ¢o-complainants in court as 
Complainants, instead of discontinuing as to them snd 
eéntinuine the ense for service on them as defendants, 


The application for change of venue was properly cenied 


because, not joined in or consented to by the three co- 
complainants, if for no other reason, and if as the record 
indicates, the ruling of the court denying the application 
for a change of venhw followed his ruling denying appellant 
leave to withdraw the application, she was not harmed, as the 
result of denying both motions was the same as would have 
been the result of allowing the motion to withdraw her 


petition, 


The remaining questions are whether there was any 
error of which appellant can complain in proceading to 4 
decree without the a ointment of a guardian ad litem and 
without an issue at law mide up as provided in Section Seven 
of our Act in Regard to Wills, which provides in case of con- 
test of a will by bill in chancery that "An isoue at law 
shall be made up whether the writing produced be the will 
of the testator or testatrix or not, which shall be tried 
by a jury in the circuit court of the county wherein ouch 
will, testament or codicil shall have been proven an recorded 
as sforeaaid, acoroding to the practice in courts of cian 
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Gery in similar cases," 

On the first point it is to be remembered that the 
minor defendants are not cémplaining of the action of the 
court, and that nothing done or omitted by the court ree 
sulted in an injury to ‘hemy they were not heirs of the 
testator and had nothing to gain by any decree of the court 
other than one dismissing the bill. The question ig whether 
| appellant, who was seekine to deprive these minory defendants 
of all interest in the property and whose duty it wae to see 
that all parties interested were in court and in position 
te be bound by any deoree in her fagor, and who had by 
counsel been present when the case was set for trial, with 
out objooting that mo guardian ad Litem was appointed an 
without Picccsting that fact to the court, and had been 
represented at the trdal and taken part therein without 
any such sugveation, ean now for the first time in this 
court, avail herself of any error of the trial court in 
that reapsct, We are of the opinion that she cannot, in 
the absence of anything appearing of record showing any 
injury to her interest from such failure to appoint a 
guardian ad litem, Gage v Schroder, 73 Til, 44, and 
authorities ther citeds Ency, of Pleading and Practice 
Vol, 10 Page 634, It is sai’ in the text of 72 CYC 644, 
Adult parties cannot invoke the infaney of another party 
not vepresenpediy. guardian ad litem to set aside ths decreé 
aa to themselves"; and whatever limitations there may be 
“to that rule, we see no reason why it should not be applied 
to this case under the record here presented, showing e 
| hearing of the case participated in by appellant, in which 
there was no evidence whatever introddeed in support of her 
bill, Appellant cannot complain of error not affeoting her. 
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Pyle v Pyle 158 I11, 289, Appellant only citea two Appellate 
Court cages as authority for a contrary view and these cases 
go no further than to hold that in case of injury to a minor 
defendant, resulting from a failure on thé part of the court 
to protect hie interests by appointment of a guardian ad 
litem, the infant may have relief. tt may be that even 


An Cases where the infant im = not complaining, that the 


court in ite tender consideration of the rights of infants 
might grant relief in cases where the decree was adverse 
to the infant's interests and he had not been represented 


4m the trial, but the record here dées not present that kind 
of a cane, 


As to the other question « The record ‘shows a trial 


"participated in by appellant with no suggestion of any 


“lack of proper issue, There was an answer on file that pre» 
sented insues of fact to be tried, and while under the otat- 
ute and authorities Cited by appellant it in no doubt true 
that such an issue should have been made up, and it would 
have been error of which appellant could complain, had the 
court on sugcestion from her refused to present such an 
insue, no authority is cited supporting or tending to 
support appellants eontention that she can in this court 

for the first time urge the error of the trial court in that 
respect, 


Tidburden of appellants brief and argument is that 


_ the trial court erred in foreing the case to trial in the 


absence of Mr, Shay who wag to act as lsading counsel in 
the trial, but there is nothing in the reoord to support 
that claim, The solicitor of reeord for complainant wee 
present at the trial and is not shown to have xame even 


requested that it be postponed; the roserd discloses no 
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poate OF ILLINOIS, )... 
SECOND DISTRICT. pee 


I, CuristopHuR C. Durry, Clerk of the Appellate 

Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHERxOr, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, “s, 


eee 


Begun and held at Ottawa, on Tuesday, the first day of April, in 













the year of our Lord one thousandgnine hundred and thirteen, 

within ana for the Second Distrgct of tHe State of Illinois: 
Present--The Hon. CHARLES WHITNEY, Presiding Justice. 
Hon. DORRANCE DIBEEL, Justice. 


ii J i = a9 4 
Hon. DUANE J. CARNES, Maids | Qs 1 iy G 1 1 
, BR VW hw & of & 
CHRISTOPHER C. BEY, Clerk. 








BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
Se apenet. A. DP. P9lS, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5793, 
Gustav Baseleon, appellee 

ve Appeai from Co, Ct. Peoria, 
M. UM, Baker & Co, 


Carnes, J, : 

Appellee Gustav Baseleon, commenced this section of 
assumpsit against appellant M, M, Bker & Co, a aorperation 
filing a declaration with two counts, in the first of which 
he set up a warranty of an automobile, purchased by him 
of appellant, and 4 breach of that warranty; the second 
seems to be an attempt to charge deceit and fraud by appele 
lant in the sale of an automobile to anpalles and consequent 
damage thefrom, Appellant filed the general is#ué, with an 
affidavit, stating os the only ground of defense, that ap- 
pellant had ne connection with the sale of the automobile 
in question, There was 4 trial with a jury, whose atten 
tion kas directed by the instructions of the court, to which 
instructions there ie no error assigned, préncipally to 
the question whether appeliant or the Superior Motor Sales 
Co, another corporatim, sold the automobile in question, 
There was 3 verdict and judgment of 8400 for appellee, an @ 
appellant brings ths case here for review, There is conflict 
of evidence as to whether or not themachine was defective, 
but the main question argued is, whether it was purchased of 
appellant or of the other corporation, 

It appears that in June 1911 appellant was enceged 
in selling farm machinery anc? automobiles at 4 store located 
on Harrison Street in Peoria Tillinois, Superior Motor Snies 
Co, was ealling automobiles in = store on Main Street, in 
the game city, until August of that year when it went ous 
of business. M, M, Raker was the president end arctive.y 
engaged in the business of each corporation, Anpslios was & 
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Greek engaged in the candy business in that city, he under. 
stood the English Language imperfectly and could not read 


or understand a written dooument of moch length, He met U. M, 
Baker at the store on Main Street June 37, 1911, ahd after 
some discussion about the purchase of an automobile, Baker 
filled out one of M, My, Saker &0o,.'s printed blank orders 
for a four cylinder Franklin Automobile, prica 500 and 
handed it to appellees, there was inserted in the order a 
warranty that the machine wae well made and if maintained 
in good working order would perform well the purponsa for 
which it was intended, but no list of equipments, Appellee 
took this order to his attorney who sugpeasted that the words 
"full speed* be inserted, which was done, an’ the order taken 
back xm by appellee to the Main Street store June 30, 1911 
Baker then or at some prior time inserted in the wader "to 
be equipped as per memp 6-30 attached*® she signed the order 
“accepted by M. M, Raker & Co,, at Peoria, TLL, M, My Boker,™ 
the order still remained in —— porsession but was 
not signed by him, There was some further negotiation prins 
cipally with Anthony, & clerk for Superior Motor Sales Oo,, 
My, M, Baker was present a pert ov 411 of the time, Anthony 
filled out under the dete S= 30, an order on the Superior 
Moter Sales Co., on one of ita forms for the same deserip= 
tion of Automobile, same priee “S00 in which was inserted 
the words “second hona® ami a list of equipments, andno 
warranty, and told sppellee to sign it, which he did after 
sone demux, Tie words “second hand" were not in the first 
order but there is no doubt that - second hand automobiie 
Was contemplated in drafting each order, as it appears that 
& new machine of that descrintion would have been much 
higher priced, Appellee receivad 2 second hand machine 
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anewering the description contained in each order, There 
is a sharp conflict of evidence as to what took place during 
the negotiations; appellant's theory being that Baker used 
the first order as a mere memoranda indicating price, etc, 
at wheih a machine would be sold to appellee by Superior 

. Motor Sales So, and that it was never delivered to appellee 
ag @ Gontract or part of a contract, but that it wae inten» 
ded merely as a guide to t' clerk Anthony, in making a 
contract, and was sO mmtmx used and understood by all parties 
concerned, Appellee's theory is that the second order wags 
mot made or intended as an indep endent contract but simply 
as a list of equipments to go with the machine and that he 
Was told by Anthony it was the paper referred to as "memo 
Ge 30 attached” and that he could not read or understand 
English well enough to know to the contrary, Each party 
introduced evidence in support of his version of the case 
and the jury were left to determine the matter on 4 state 
of evidence so nearly balanced that he would not be justi-e 
fied in disturbing their finding. ; 

Appellee made payments as follows: July ist, 191i 
check drawn to the orderof M, M, Baker & Go, $300,00; August 
4th, 1911, check drawn to the order of M, M. Baker, $150,003 
August 23nd, 1911 check drawn to the order of M, M, Beker 
$50.00; these checks were each handed to Anthony the clerk, 
who received then without comment anc endorsed payment for 
the respective anounse on appelleefs copy of the second order 
Writing under the credit “Superior Motor Seles Co, by Anthony." 
There wasmuch trouble with the car and it was frequently re- 
paired by M. M, Baker & Co, and wae finally returned to 
and received by them in the summer of 1914, before this 
action wae brought and several months after Superior Motor 
Sales Oo. quit business in Peoria, There was evidence tending 
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to show that the car was defective and not as warranted, and 
evidence tending to show that it was not defective, but 
that the trouble was from inexperience of the operator, 

A fair question for the jury wae presented and their vere 
dict supported by the judgment of the trial court conclue 
sively answers it, They were justified in finding from the 
evidense that appellee in good Zaith believed. he was pur 
Chasing the automobile from appellant, that lie contrast 
was fully stated, except as to equipments, in the firet order 
which he submitted to his attorney, and that the seeond 
order hod no significance except as a meno of equipments 
referred to in the first order, We do not vevard the fact 
that the first order vas not signed by him of much sige 
nificance; it was signed by appellant an delivered to and 
kept by appellee and mkgitt he might well have understood 
that the two papers were each a part of the same contrast 
and would naturally have signed his name wheaerequested, 

Theres can be no question but when a oontract sakes 
another gontract or writing a part of it, the two are to be 
Construed together, (Home Ins, Co. v Favorite 46 11, 235) 
Tt is also familiar law that two instruvents way be executed 
as a part of the same transaction and agreement and must 
be read and construed as one instrument {Chicago Tr. 2 Sav 
Bank v Trust Go, 199 Till, 404) 

Complaint in made that the court admitted evidence 
of moneys axpended by auppeliee for repairs off the machine, 
Thare wae nothing in evidences so admitted that would have 
influenced the verdict of the jury om the prinvipal question 
sence contested, The verdict was for the exact anount 
that had been paid by anpelies on the purchase price of 
the machine, ani the mhine having been returned te 
appellant before suit brought, appellee was at least ene 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. „88. 7 CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE C 


Begun and held at Ottawa, on Tuesday, theftirst day of April, in 
the year of our Lord one thousand niife hundred and thirteen, 
within and for the Second District for the State of Illinois: 

Present--The Hon. CHARLES WHITNEY, Mresidine Justice. 

Hon. DORRANCE DIBELL — ee 


Hon. DUANE J. CARNES, Justice, 
CHRISTOPHER C. ‘DYyFFY, Clerk. 


J. G. MISCHKE, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1913, the Opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5301, 


The People of the State of Illinois, 
Appellee, 
vs Appeal from Oo, Ot, Lake 


Edgar Slaughter, Appellant, 


Carnes, J, 

Appellant, Ejear Slaughter, wae at a trial in the 
County Court of Lake County in October 1915, adjwiged euilty 
of bastardy ona complaint made b Rebecoa Carnenter in 
November 1911, The child wae born May 2ist, 1912, Counsel 
in their argunents assume the usual period of gestation, 
nine months, therefore it mst have been begotten in August 
1911, Appellant and the proseeutrix are both colored sha 
are from twenty to twenty five years of age. Only five 
witnesses testified in the case, The proseeutrix swore that 
appellant was the father of the child and that he visited 
her and was alone with her frequently during the month of 
August 1911, and befare and after that time, Her evidence 
as to such visite was corroborated by that of a colored woman 
a cook for whom she worked at that time ae 2 waitress at the 
Bachelors’ Meas in the officers quarters at Tort Sheridan, 
Appellant testified that he never had intercourse with the 
prosecutrix, that he visited her at different times before 
July 1911, and never saw her after the middle of July of 
that year, except on the street with some other woman, 
His testimony as to when he ceased visiting the proseeutrix 
was slightly corroborated by that of his sister, This sister 
and another witneas swore the reputation of the presecutyix 
for truth and veracity was bad, the cook testified it ~ne 
good, This is the substange of all the evidence ani it is 
manifest the verdict of the jury should not be disturbed 


"ls 

MS 
* 
— 
* 
7 
ah 
— 
















‘ — i ig 
* — 

xcose .on 
—— 


.otoatttt Yo state ed? to ¢ 


; selleqgd | 
etal .#0 ,09 moxt Laeqqh | ev 
etraileagA * — 
| edt at atase 2 te enw —E tech .tanileqal | “a 


 ytlivg beghuthe .8L0L xedotod mt  ytrur0d eded 
mk tedmerts0 sovedei d eben tatalqmoo a no ¥ 
fownyod .S10L ,teLS yal axod sew bitdo eff £108 cot 
wottaises to botteq Lawes ott enumee atnomugzs the 
tauguA ai nettoged meed eved tem tt etotetedt . edie 
ide bexofco dtod erm Xkudwtesorq edt bua tralleq 
evit yin .ogs to exney evit yinowt of ytnont mont 
tent otowe xirdveseorq off ,enso oft mi hettives? ae a 
hettsiv ed @edt bra bitdo edt to widest) ed? esw / , q 
to dimom eft aniush yLimewpett ted dttw enols esr rt 
eonehtve well omit stadt rette bra ewitod hue ,Lf@L 
namow bexoloo « to tadé wW betsiodorroo exw etistv vo 
odt ts eeextiow © an emtt tad? te bedzow ote mos tot Me 
stabbiod® t4ot ta etottasp exsoltto edt mt ese "et 
edt dtiw eexooretat bad teven on tact bettitest small 
etoted aentt tne ttkh te tod hethetv od tadt .xkxd 1903 
to ylut to elbbim edt to¢ts ted wee sever ban ,£f = 
efamow tefto emoe dttw teotia eft no tqeoxe 4 , 


* 


xixtudexnotq eft gaktiatv beeseo ef aeade of ef 
zeteie stdT .xetete etd to tact vd hetsxodortoo ser, 7s 
xiztyoesot¢ eft Yo moléatwqos ef? stows sesent iv . 

aaw tt Setittees dooo eft bad eaw ystootev base dé 7 o : 


ef $i bee oonehive eft Ife to somstedue oft at eidh boo 7 
A iat ee 
bedtusdalh ed ton bivede ytrt eft Yo solbtev eft #aekt 


ae " 
: - seue > hi 
a, 3 =. F 
—— ae ) es ee 


unless there is shown some material error of law, 

Appellant moved at the close of the People's evidence 
and again at the close of ail the evidence for a dir ected 
verdict and assigns error on the action of the court in 
denying e&ch of those motions, and argues that the court 
erred in denying the first motion because , as he says, the 
- Peoples case was made, if at all, by evidence introduced 
against his object on in rebuttal, which should have been 
introdwued in chief, We are of the opinion that the People 
had made a case when they closed their evidence in chief, 
and even if that be not s0, appsilant waived any error in 
refusing his first motion to direct a verdict, by pro- 
ceeding with the trial and introducing his defense on the 
merits, There was certainly-no error in refusing his second 
motion to direct a verdict, He argues that the court erred 
in admitting testimony in rebuttal that was a part of their 
case in chief, There was some evidence heard in rebuttal 
that might better have been introdueed in the first instance, 
but we do not see that appellant was injured by this order of 
proof or that the trial court abused his ciseretion in 
permitting the evidenee to be then introduced, 

Complaint is made that the court sustained objections 
to various questions asked of the prosecut&hg witness on 
cross examination 3; the sourt (id sustain objections to 
questione as to whether or not the »prosecutrix had taken 
a trip to Washington, how many ate at the table at which she 
wae a waitress, how many soldiers were quartered at the 
barracks and whether or not there was anybody else slept in 
there besides her, who furnished her money to buy her 
clothes in the year 1921, and her manner of dress, while 
it ia true that the court might in the exereise of its dise 
_ Gretion, have permitted more latitude in the cross sxamination 
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we cannot say that he erred in sustaining objections to 
these questions, The general character of the prosecutrix 
for chastity and her conduct with other men was not ine 
volved in the issues tried, (Holcomb v People 70 Til, 409; 
Scharf v People, 34 Til, App. 400) and no evidence was 
competent Te eave questions unless it showed, or tended 
to show, that the child was begotten by some other man, and 
for that purpose it was properly confined to the perio# 
on or about the month of August 1911, and most if not ald 
of these questions were not so confined, It is also objected 
that the court erred in sustaining objections to questions 
as to what the prosecutrix testified to in the court below, 
We find no ratorial error in that respect, 

It ba also argued that the Court erred in refusing 
and modifying certain instructions offered by anpcliant, We 
find nothing in that respect to warrant the reversal of the 
ease and nothing that in our opinion prejudiced the rights 
of appellant on the trial, 

Finding no reversible error in ‘ihe record the judg= 


ment is affirmed, 
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STATH OF ILLINOIS, ).. 
SECOND DISTRICT. ; 8S. I, CuRisropHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHER«or, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this second day 

of August, in the year of our Lord one thousand nine hun- 


dred and thirteen. 


Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, thg first day of April, in 


the year of our Lord one thousand nige hundred and thirteen, 


within and for the Second District #f the State of Illinois: 


Present--The Hon. CHARLES WHITNEY, Pyesiding Justice. 


Hon. pag. ae DIBELL, stice. 


Justice. 


Clerk. 1-38 2: eee 59 
* ast A Of * Se di, ee 


AM 


Hon. DUANE\J. CARNES, 
CHRISTOPHER 


J. G. MISCHKE, 











BE IT REMEMBERED, that afterwards, to-wit: on the 2d day 
of August, A. D. 1915, the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen, No, 5781 
Henry A, Pope, Exér, dc. appellant, 

eg vs Appesi from Lake, 
We Sr¥tng Osborne, et al appellees, 


nape 2, J. 

Appellees as reo divers, operate a double track 
interurban railway between Milwaukee and Chicago, ‘he west 
is the south bound track, On August 13, 1910, « south bound 
passenger car, operated @ver said railway by appellees, struck 
Mire. Ethel P, West and inflicted injuries from which she 
died the next day, She left a minor son, The administrator 
of her satate brought this setion to recover damages for 
the loss caused to the next of kin by her death, The declare 
&tions and additions thereto contained 25 counts, of which 
it is suificient to say that it was alleged that the sere 
vants in charge of the ear wilfully and wantonly struck Mrs, 
Hest, and that in various ways the receivers are responsible 
Foe her death, There was a plea of not euvilty and a jury 
trial, At the close of appellant's evidamce he court in» 
structed the jury to find the defendants not cudity,. That 
Verdict was returned, 3 motion for a new trial was denied, 
and there was a judgment against plaintiff selow personaily 
for cost# with exeoution, from which plointiff below pro= 
secutes this eppeal, The judgment should have been against 


appellant in his capacity as executor, to be paid in dus course 


of edministration, but the point is not raised here and 
the error ie waived, 

Mrs, Weet and another woman were walking south 
won the south bound track, outside of any publie highway, 
and they were trespassers, The rules of law governing the 


: pility of appellees under such cirecumectances are variously 
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stated and applied in the following cases; L. S, 4M, S, 
Ry. Co. v Bodemer, 139 Til, 596; Bast St, Louis Ry. Co, v 
O*Hava, 150 Tll. 580; Peirce v Walters, 164 Tll, 560; I, 0. 


 'R? R, Co. v O'Connor, 189 Ell, 559; Mortinv C, 4 N, W. Ry 


@o, 194 Til, 138; Chicago Terminal R, R. Co. v Kotoski 
2199 Til, 583; Chicago Terminal R, R, Co. v Gruss, 200 TLl, 
195; I. 0, R, R. Oo, v Macher 202 Tll, 556; T, 0. R. R. Co. 
v Leiner, 202 Tl, 624; P, U OG, & St. L, Ry. Oo, v Kinnare 
203 Ill, 388; Bartlett v Wabash R, R, Go, “20 Til, 163, 
The general resuit’ of these authorities 49 that those run- 
ning a railroad train owe no duty to a trespasser to look 
out for him and @isecover his presence in a place of dangep, 
and when he is discovered in a perilove situstion the pere 
son running the train owes him no duty except to shan 
abstain from wantoniy end recklessly injuring him, 
and is bound éniy to use reasonableeare to avoid injuring 
him aftex he is discovered to be in & perilous situation, 
The engineer is not required to stop as soon as he sees & 
trespasser on the traek, but, in the sbeence of anything bt 
warn him to the contrary, may assume that he wili act se @ 
Yeasonably prudent man and leave the track to avoid being 
run over, 

Appellant celled Albert T. Sprague, the motorman 
Who was ruming this oar at the time in question, He 
tedtified that he was running it at a speed of 40 to 45 miles 
per hour and that et that speed he could stop the car in 
about 600 feet by the use of ‘the omer genoy brake; thet he 


‘gaw these woewn walking south upon the traek on which he 


was running when he wae 1,000 fect from them and he 


thereuponblew the whistle and kept on blowing it snd also 
‘~~ the — ani that he kept on the «ame speed till he 
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was within 300 feet ef the women, although he observed that 


‘they paid no attention to his eignale; and when he was within 
300 gfeet of them he shut off the power, put on the emere 
geney brakes and blew the whistle frantically, for he realised 
then that they did not intend to cet off the track; and that 
he ran 300 feet aftr he struck the woman befors he could 
stop, or 600 fest after he anplied the brake, He testified 
that the track was straight and level and that he saw the 
women ahead of him all the time during that 1900 feet, 
Appellant siso called John L, Sullivan, Ne was s towerman 
for appellees and waa on his way home after hie day's work 
and was riding in the front vestibule with the motorman, 

He testified thet he saw these women when they were about 
1,000 feet ahead of him that the motorman blew his whistle 
contimously anc rang the bell and the women wads no effort 
to get off the track, and that when the car was within 

100 feet of them the motorman applied the emergency brake; 
that the witness distinctly saw the women walking on the 
track for 1000 feet ahead, and that neither she nor her 
companion looked around before the socident happened; and 
that in his opinion, the ppeed of the car was 25 or 30 miles 
per hour, and that the mtorman stonped the cax in 50 feet 
after he struok ths woman or 150 feet mx after he bevan 
applying the emerpency brake, Tn passing on the motion to 
direst a verdiot on the evidence introduted by anpellant 
it wee the duty of the court to sxccept the testimony most 
favorable toe appellant as true, Directing a vardict for ape 
pellees under these oireunstances was @quivalent to holding 
as a matter of law, that the motoxmam could drive the car 
#0 near these women that it would be impossible to stop 
before hitting them, without this act being wanton ov wilftl 


i or in recklees disregard of human life, or that all reasonable 
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minds would agree that the motorman did not act wilfully 
wantonly or in reckless disregard of human life, but with 
due Care, uncer the authorities above cited, The motorman 
did testify thot until he wae within 300 feet of them he 
thought that the women were going to get off, but he alee 
testified that neither of the wormen ahowed any indications 
of having heard the signals, There were other railroad tracks 
immediately adjoining and perellel to the tracke operated 
by Appellee, ae the motorman well knew, and the women may 
not have realized that these signele were civen from a 
Gar On appellees’ railroad, We are of opinion that all 
reasonable minds would not agree that this motormén oere 
formed the duty which the law cast upon him after he disceve 
ered these people ahead of him and saw that they apnarently 
did not hear his signals, it is to be considered alse that 
this was not the case of a heavy engine ond a heavy train of 
many Cars upon a steam railroad, the speed of which it is 
very difficult to instantly reduce, but this was a sikmn 
single cay which could be stopped in from 150 to 300 feet 
The jury were not bound tobelieve that the motorman did 
not realise the danrer till he was within 300 feet of the 
women or that he was exereising reasonable care in not 
teaching « that conclusion sooner under tne Gircumetences, 
We are of opinion that the proof recited presented a ques- 
tion of fact which should first have been submitted to 
the jury, Offmat v Worldte Columbian Exposition 175 Til, 473, 
The judgment is reversed and the cause remanded, 
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STATE OF ILLINOIS, ! * 
SECOND DISTRICT. BS. 


Court, in and for said Second District of the State of Illinois, and keeper of 


J, CuristopHeR C. Durry, Clerk of th 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the 
said Appellate Court in the above entitled cause, of record in my offic 
In TesTiMONY WHEREOP, I hereunto s 

seal of the said Appellate Court, at 

of August, in the year of our Lor 


dred and thirteen. 
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This reserve book is not transferable and 
must not be taken ſrom the library, except vhen 
properly charged out for overnight use. 

Borrower who signs this card is responsible 
for the book in accordance with the posted 
regulations, 

Avoid fines and preserve the rights of others 
by obeying these rules. 
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